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§76.805

following the initial notice enjoining
its displacement.

(d) After the effective date of this
rule, MVPDs shall include a provision
in all service contracts entered into
with MDU owners setting forth the dis-
position of any home run wiring in the
MDU upon the termination of the con-
tract.

(e) Incumbents are prohibited from
using any ownership interest they may
have in property located on or near the
home run wiring, such as molding or
conduit, to prevent, impede, or in any
way interfere with, the ability of an al-
ternative MVPD to use the home run
wiring pursuant to this section.

(f) Section 76.804 shall apply to all
MVPDs.

[62 FR 61032, Nov. 14, 1997, as amended at 68
FR 138565, Mar. 21, 2003]

§76.805 Access to molding.

(a) An MVPD shall be permitted to
install one or more home run wires
within the existing molding of an MDU
where the MDU owner finds that there
is sufficient space to permit the instal-
lation of the additional wiring without
interfering with the ability of an exist-
ing MVPD to provide service, and gives
its affirmative consent to such instal-
lation. This paragraph shall not apply
where the incumbent provider has an
exclusive contractual right to occupy
the molding.

(b) If an MDU owner finds that there
is insufficient space in existing mold-
ing to permit the installation of the
new wiring without interfering with
the ability of an existing MVPD to pro-
vide service, but gives its affirmative
consent to the installation of larger
molding and additional wiring, the
MDU owner (with or without the as-
sistance of the incumbent and/or the
alternative provider) shall be per-
mitted to remove the existing molding,
return such molding to the incumbent,
if appropriate, and install additional
wiring and larger molding in order to
contain the additional wiring. This
paragraph shall not apply where the in-
cumbent provider possesses a contrac-
tual right to maintain its molding on
the premises without alteration by the
MDU owner.

(c) The alternative provider shall be
required to pay any and all installation
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costs associated with the implementa-
tion of paragraphs (a) or (b) of this sec-
tion, including the costs of restoring
the MDU owner’s property to its origi-
nal condition, and the costs of repair-
ing any damage to the incumbent pro-
vider’s wiring or other property.

[62 FR 61033, Nov. 14, 1997]

§76.806 Pre-termination access to
cable home wiring.

(a) Prior to termination of service, a
customer may: install or provide for
the installation of their own cable
home wiring; or connect additional
home wiring, splitters or other equip-
ment within their premises to the wir-
ing owned by the cable operator, so
long as no electronic or physical harm
is caused to the cable system and the
physical integrity of the cable opera-
tor’s wiring remains intact.

(b) Cable operators may require that
home wiring (including passive split-
ters, connectors and other equipment
used in the installation of home wir-
ing) meets reasonable technical speci-
fications, not to exceed the technical
specifications of such equipment in-
stalled by the cable operator; provided
however, that if electronic or physical
harm is caused to the cable system, the
cable operator may impose additional
technical specifications to eliminate
such harm. To the extent a customer’s
installations or rearrangements of wir-
ing degrade the signal quality of or
interfere with other customers’ signals,
or cause electronic or physical harm to
the cable system, the cable operator
may discontinue service to that sub-
scriber until the degradation or inter-
ference is resolved.

(c) Customers shall not physically
cut, substantially alter, improperly
terminate or otherwise destroy cable
operator-owned home wiring.

(d) Section 76.806 shall apply to all
MVPDs.

[62 FR 61034, Nov. 14, 1997, as amended at 68
FR 13855, Mar. 21, 2003]

Subpart N—Cable Rate Regulation

SOURCE: 58 FR 29753, May 21, 1993, unless
otherwise noted.

EFFECTIVE DATE NOTE: The effective date
of the amendments to part 76, published at 58
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FR 29737 (May 21, 1993), extended to October
1, 1993, by an order published at 58 FR 33560
(June 18, 1993), and moved to September 1,
1993, by an order published at 58 FR 41042
(August 2, 1993), is temporarily stayed for
those cable systems that have 1,000 or fewer
subscribers. This limited, temporary stay is
effective September 1, 1993, and will remain
in effect until the Commission terminates
the stay and establishes a new effective date
in an order on reconsideration addressing the
administrative burdens and costs of compli-
ance for small cable systems. The Commis-
sion will publish in the FEDERAL REGISTER
the new effective date of the rules with re-
spect to small cable systems at that time.

§76.901 Definitions.

(a) Basic service. The basic service
tier shall, at a minimum, include all
signals of domestic television broad-
cast stations provided to any sub-
scriber (except a signal secondarily
transmitted by satellite carrier beyond
the local service area of such station,
regardless of how such signal is ulti-
mately received by the cable system)
any public, educational, and govern-
mental programming required by the
franchise to be carried on the basic
tier, and any additional video program-
ming signals a service added to the
basic tier by the cable operator.

(b) Cable programming service. Cable
programming service includes any
video programming provided over a
cable system, regardless of service tier,
including installation or rental of
equipment used for the receipt of such
video programming, other than:

(1) Video programming carried on the
basic service tier as defined in this sec-
tion;

(2) Video programming offered on a
pay-per-channel or pay-per-program
basis; or

(3) A combination of multiple chan-
nels of pay-per-channel or pay-per-pro-
gram video programming offered on a
multiplexed or time-shifted basis so
long as the combined service:

(i) Consists of commonly-identified
video programming; and

(ii) Is not bundled with any regulated
tier of service.

(c) Small system. A small system is a
cable television system that serves
15,000 or fewer subscribers. The service
area of a small system shall be deter-
mined by the number of subscribers
that are served by the system’s prin-

§76.905

cipal headend, including any other
headends or microwave receive sites
that are technically integrated to the
principal headend.

(d) New Product Tier. A new product
tier (“‘NPT”’) is a cable programming
service tier meeting the conditions set
forth in §76.987.

(e) Small cable company. A small cable
company is a cable television operator
that serves a total of 400,000 or fewer
subscribers over one or more cable sys-
tems.

(f) Small cable operator. A small cable
operator is an operator that, directly
or through an affiliate, serves in the
aggregate fewer than 1 percent of all
subscribers in the United States and is
not affiliated with any entity or enti-
ties whose gross annual revenues in the
aggregate exceed $250,000,000. For pur-
poses of this definition, an operator
shall be deemed affiliated with another
entity if that entity holds a 20 percent
or greater equity interest (not includ-
ing truly passive investment) in the op-
erator or exercises de jure or de facto
control over the operator.

NOTE 1 TO PARAGRAPH (f): Using the most
reliable sources publicly available, the Com-
mission periodically will determine and give
public notice of the subscriber count that
will serve as the 1 percent threshold until a
new number is calculated.

NOTE 2 TO PARAGRAPH (f): For a discussion
of passive interests with respect to small
cable operators, see Implementation of Cable
Act Reform Provisions of the Telecommuni-
cations Act of 1996, Report and Order in CS
Docket No. 96-85, FCC 99-57 (released March
29, 1999).

NOTE 3 TO PARAGRAPH (f): If two or more
entities unaffiliated with each other each
hold an equity interest in the small cable op-
erator, the equity interests of the unaffili-
ated entities will not be aggregated with
each other for the purpose of determining
whether an entity meets or passes the 20 per-
cent affiliation threshold.

[68 FR 29753, May 21, 1993, as amended at 59
FR 62623, Dec. 6, 1994; 60 FR 35864, July 12,
1995; 64 FR 35950, July 2, 1999]

§76.905 Standards for identification of
cable systems subject to effective
competition.

(a) Only the rates of cable systems
that are not subject to effective com-
petition may be regulated.

625



§76.905

(b) A cable system is subject to effec-
tive competition when any one of the
following conditions is met:

(1) Fewer than 30 percent of the
households in its franchise area sub-
scribe to the cable service of a cable
system.

(2) The franchise area is:

(i) Served by at least two unaffiliated
multichannel video programming dis-
tributors each of which offers com-
parable programming to at least 50 per-
cent of the households in the franchise
area; and

(ii) the number of households sub-
scribing to multichannel video pro-
gramming other than the largest mul-
tichannel video programming dis-
tributor exceeds 15 percent of the
households in the franchise area.

(3) A multichannel video program-
ming distributor, operated by the fran-
chising authority for that franchise
area, offers video programming to at
least 50 percent of the households in
the franchise area.

(4) A local exchange carrier or its af-
filiate (or any multichannel video pro-
gramming distributor using the facili-
ties of such carrier or its affiliate) of-
fers video programming services di-
rectly to subscribers by any means
(other than direct-to-home satellite
services) in the franchise area of an un-
affiliated cable operator which is pro-
viding cable service in that franchise
area, but only if the video program-
ming services so offered in that area
are comparable to the video program-
ming services provided by the unaffili-
ated cable operator in that area.

(c) For purposes of paragraphs (b)(1)
through (b)(3) of this section, each sep-
arately billed or billable customer will
count as a household subscribing to or
being offered video programming serv-
ices, with the exception of multiple
dwelling buildings billed as a single
customer. Individual units of multiple
dwelling buildings will count as sepa-
rate households. The term ‘‘house-
holds” shall not include those dwell-
ings that are used solely for seasonal,
occasional, or recreational use.

(d) A multichannel video program
distributor, for purposes of this sec-
tion, is an entity such as, but not lim-
ited to, a cable operator, a BRS/EBS
provider, a direct broadcast satellite

47 CFR Ch. | (10-1-11 Edition)

service, a television receive-only sat-
ellite program distributor, a video
dialtone service provider, or a satellite
master antenna television service pro-
vider that makes available for pur-
chase, by subscribers or customers,
multiple channels of video program-
ming.

(e) Service of a multichannel video
programming  distributor will be
deemed offered:

(1) When the multichannel video pro-
gramming distributor is physically
able to deliver service to potential sub-
scribers, with the addition of no or
only minimal additional investment by
the distributor, in order for an indi-
vidual subscriber to receive service;
and

(2) When no regulatory, technical or
other impediments to households tak-
ing service exist, and potential sub-
scribers in the franchise area are rea-
sonably aware that they may purchase
the services of the multichannel video
programming distributor.

(f) For purposes of determining the
number of households subscribing to
the services of a multichannel video
programming distributor other than
the largest multichannel video pro-
gramming distributor, under paragraph
(b)(2)(ii) of this section, the number of
subscribers of all multichannel video
programming distributors that offer
service in the franchise area will be ag-
gregated.

(2) In order to offer comparable pro-
gramming as that term is used in this
section, a competing multichannel
video programming distributor must
offer at least 12 channels of video pro-
gramming, including at least one chan-
nel of nonbroadcast service program-
ming.

(h) For purposes of paragraph (b)(2) of
this section, entities are affiliated if ei-
ther entity has an attributable interest
in the other or if a third party has an
attributable interest in both entities.
Attributable interest shall be defined
by reference to the criteria set forth in
Notes 1 through 5 to §76.501.

(i) For purposes of paragraph (b)(4) of
this section, entities are affiliated if ei-
ther entity has an attributable interest
in the other or if a third party has an
attributable interest in both entities.
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Attributable interest shall be defined
as follows:

(1) A 10% partnership or voting eq-
uity interest in a corporation will be
cognizable.

(2) Subject to paragraph (i)(3), a lim-
ited partnership interest of 10% or
more shall be attributed to a limited
partner unless that partner is not ma-
terially involved, directly or indi-
rectly, in the management or operation
of the media-related activities of the
partnership and the relevant entity so
certifies. An interest in a Limited Li-
ability Company (‘‘LLC”’) or Registered
Limited Liability Partnership
(“RLLP”’) shall be attributed to the in-
terest holder unless that interest hold-
er is not materially involved, directly
or indirectly, in the management or
operation of the media-related activi-
ties of the partnership and the relevant
entity so certifies. Certifications must
be made pursuant to the guidelines set
forth in Note 2(f) to §76.501.

(3) Notwithstanding paragraph (i)(2),
the holder of an equity or debt interest
or interests in an entity covered by
this rule shall have that interest at-
tributed if the equity (including all
stockholdings, whether voting or non-
voting, common or preferred, and part-
nership interests) and debt interest or
interests, in the aggregate, exceed 33
percent of the total asset value (all eq-
uity plus all debt) of that entity.

(4) Discrete ownership interests held
by the same individual or entity will be
aggregated in determining whether or
not an interest is cognizable under this
section. An individual or entity will be
deemed to have a cognizable invest-
ment if the sum of the interests other
than those held by or through ‘‘passive
investors” is equal to or exceeds 10%.

[68 FR 29753, May 21, 1993, as amended at 59
FR 17972, Apr. 15, 1994; 61 FR 18978, Apr. 30,
1996; 62 FR 6495, Feb. 12, 1997; 64 FR 35950,
July 2, 1999; 64 FR 67196, Dec. 1, 1999; 69 FR
72046, Dec. 10, 2004]

§76.906 Presumption of no effective
competition.

In the absence of a demonstration to
the contrary, cable systems are pre-
sumed not to be subject to effective
competition.

§76.910

§76.907 Petition for a determination of
effective competition.

(a) A cable operator (or other inter-
ested party) may file a petition for a
determination of effective competition
with the Commission pursuant to the
Commission’s procedural rules in §76.7.

(b) The cable operator bears the bur-
den of rebutting the presumption that
effective competition does not exist
with evidence that effective competi-
tion, as defined in §76.905, exists in the
franchise area.

NOTE TO PARAGRAPH (b): The criteria for
determining effective competition pursuant
to §76.905(b)(4) are described in Implementa-
tion of Cable Act Reform Provisions of the
Telecommunications Act of 1996, Report and
Order in CS Docket No. 96-85, FCC 99-57 (re-
leased March 29, 1999).

(c) If the evidence establishing effec-
tive competition is not otherwise
available, cable operators may request
from a competitor information regard-
ing the competitor’s reach and number
of subscribers. A competitor must re-
spond to such request within 15 days.
Such responses may be limited to nu-
merical totals. In addition, with re-
spect to petitions filed seeking to dem-
onstrate the presence of effective com-
petition pursuant to §76.905(b)(4), the
Commission may issue an order direct-
ing one or more persons to produce in-
formation relevant to the petition’s
disposition.

[64 FR 35950, July 2, 1999]

§76.910 Franchising authority certifi-
cation.

(a) A franchising authority must be
certified by the Commission in order to
regulate the basic service tier and asso-
ciated equipment of a cable system
within its jurisdiction.

(b) To be certified, the franchising
authority must file with the Commis-
sion a written certification that:

(1) The franchising authority will
adopt and administer regulations with
respect to the rates for the basic serv-
ice tier that are consistent with the
regulations prescribed by the Commis-
sion for regulation of the basic service
tier;

(2) The franchising authority has the
legal authority to adopt, and the per-
sonnel to administer, such regulations;
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(3) Procedural laws and regulations
applicable to rate regulation pro-
ceedings by such authority provide a
reasonable opportunity for consider-
ation of the views of interested parties;
and

(4) The cable system in question is
not subject to effective competition.
Unless a franchising authority has ac-
tual knowledge to the contrary, the
franchising authority may rely on the
presumption in §76.906 that the cable
operator is not subject to effective
competition.

(c) The written certification de-
scribed in paragraph (b) of this section
shall be made by filing the FCC form
designated for that purpose. The form
must be filed by

(1) Registered mail, return receipt re-
quested, or

(2) Hand-delivery to the Commission
and a date-stamped copy obtained. The
date on the return receipt or on the
date-stamped copy is the date filed.

(d) A copy of the certification form
described in paragraph (c) of this sec-
tion must be served on the cable oper-
ator before or on the same day it is
filed with the Commission.

(e) Unless the Commission notifies
the franchising authority otherwise,
the certification will become effective
30 days after the date filed, provided,
however, That the franchising author-
ity may not regulate the rates of a
cable system unless it:

(1) Adopts regulations:

(i) Consistent with the Commission’s
regulations governing the basic tier;
and

(ii) Providing a reasonable oppor-
tunity for consideration of the views of
interested parties, within 120 days of
the effective date of certification; and

(2) Notifies the cable operator that
the authority has been certified and
has adopted the regulations required
by paragraph (e)(1) of this section.

(f) If the Commission denies a fran-
chising authority’s certification, the
Commission will notify the franchising
authority of any revisions or modifica-
tions necessary to obtain approval.

§76.911 Petition for reconsideration of
certification.

(a) A cable operator (or other inter-
ested party) may challenge a fran-
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chising authority’s certification by fil-
ing a petition for reconsideration pur-
suant to §1.106. The petition may al-
lege either of the following:

(1) The cable operator is not subject
to rate regulation because effective
competition exists as defined in §76.905.
Sections 76.907(b) and (c) apply to peti-
tions filed under this section.

(2) The franchising authority does
not meet the certification standards
set forth in 47 U.S.C. 543(a)(3).

(b) Stay of rate regulation. (1) The
filing of a petition for reconsideration
pursuant to paragraph (a)(1) of this sec-
tion will automatically stay the impo-
sition of rate regulation pending the
outcome of the reconsideration pro-
ceeding.

(2) A petitioner filing pursuant to
paragraph (a)(2) of this section may re-
quest a stay of rate regulation.

(3) In any case in which a stay of rate
regulation has been granted, if the pe-
tition for reconsideration is denied, the
cable operator may be required to re-
fund any rates or portion of rates
above the permitted tier charge or per-
mitted equipment charge which were
collected from the date the operator
implements a prospective rate reduc-
tion back in time to September 1, 1993,
or one year, whichever is shorter.

(c) The filing of a petition for recon-
sideration alleging the presence of ef-
fective competition based on frivolous
grounds is prohibited, and may be sub-
ject to forfeitures.

(d) If the Commission upholds a chal-
lenge to a certification filed pursuant
to paragraph (a)(2) of this section, the
Commission will notify the franchising
authority of the revisions necessary to
secure approval and provide the au-
thority an opportunity to amend its
certification however necessary to se-
cure approval. Provided, however, That
pending approval of certification, the
Commission will assume jurisdiction
over basic cable service rates in that
franchise area.

[68 FR 29753, May 21, 1993, as amended at 58
FR 46735, Sept. 2, 1993; 64 FR 35950, July 2,
1999]

§76.912 Joint certification.

(a) Franchising authorities may
apply for joint certification and may
engage in joint regulation, including,
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but not limited to, joint hearings, data
collection, and ratemaking. Fran-
chising authorities jointly certified to
regulate their cable system(s) may
make independent rate decisions.

(b) Franchising authorities may
apply for joint certification regardless
of whether the authorities are served
by the same cable system or by dif-
ferent cable systems and regardless of
whether the rates in each franchising
area are uniform.

§76.913 Assumption of jurisdiction by
the Commission.

(a) Upon denial or revocation of the
franchising authority’s certification,
the Commission will regulate rates for
cable services and associated equip-
ment of a cable system not subject to
effective competition, as defined in
§76.905, in a franchise area. Such regu-
lation by the Commission will continue
until the franchising authority has ob-
tained certification or recertification.

(b) A franchising authority unable to
meet certification standards may peti-
tion the Commission to regulate the
rates for basic cable service and associ-
ated equipment of its franchisee when:

(1) The franchising authority lacks
the resources to administer rate regu-
lation.

(2) The franchising authority lacks
the legal authority to regulate basic
service rates; Provided, however, That
the authority must submit with its re-
quest a statement detailing the nature
of the legal infirmity.

(c) The Commission will regulate
basic service rates pursuant to this
Section until the franchising authority
qualifies to exercise jurisdiction pursu-
ant to §76.916.

[68 FR 29753, May 21, 1993, as amended at 62
FR 6495, Feb. 12, 1997]

§76.914 Revocation of certification.

(a) A franchising authority’s certifi-
cation shall be revoked if:

(1) After the franchising authority
has been given a reasonable oppor-
tunity to comment and cure any minor
nonconformance, it is determined that
state and local laws and regulations
are in substantial and material conflict
with the Commission’s regulations gov-
erning cable rates.

§76.916

(2) After being given an opportunity
to cure the defect, a franchising au-
thority fails to fulfill one of the three
conditions for certification, set forth in
47 U.S.C. 543(a)(3), or any of the provi-
sions of §76.910(b).

(b) In all cases of revocation, the
Commission will assume jurisdiction
over basic service rates until an au-
thority becomes recertified. The Com-
mission will also notify the franchising
authority regarding the corrective ac-
tion that may be taken.

(c) A cable operator may file a peti-
tion for special relief pursuant to §76.7
of this part seeking revocation of a
franchising authority’s certification.

(d) While a petition for revocation is
pending, and absent grant of a stay, the
franchising authority may continue to
regulate the basic service rates of its
franchisees.

[568 FR 29753, May 21, 1993, as amended at 59
FR 17972, Apr. 15, 1994; 64 FR 6572, Feb. 10,
1999]

§76.916 Petition for recertification.

(a) After its request for certification
has been denied or its existing certifi-
cation has been revoked, a franchising
authority wishing to assume jurisdic-
tion to regulate basic service and asso-
ciated equipment rates must file a
“Petition for Recertification” accom-
panied by a copy of the earlier decision
denying or revoking certification.

(b) The petition must:

(1) Meet the requirements set forth in
47 U.S.C. 543(a)(3);

(2) State that the cable system is not
subject to effective competition; and

(3) Contain a clear showing, sup-
ported by either objectively verifiable
data such as a state statute, or by affi-
davit, that the reasons for the earlier
denial or revocation no longer pertain.

(c) The petition must be served on
the cable operator and on any inter-
ested party that participated in the
proceeding denying or revoking the
original certification.

(d) Oppositions may be filed within 15
days after the petition is filed, and
must be served on the petitioner. Re-
plies may be filed within seven days of
filing of oppositions, and must be
served on the opposing party(ies).
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§76.917 Notification
withdrawal.

A franchising authority that has
been certified to regulate rates may, at
any time, notify the Commission that
it no longer intends to regulate basic
cable rates. Such notification shall in-
clude the franchising authority’s deter-
mination that rate regulation no
longer serves the interests of cable sub-
scribers served by the cable system
within the franchising authority’s ju-
risdiction, and that it has received no
consideration for its withdrawal of cer-
tification. Such notification shall be
served on the cable operator. The Com-
mission retains the right to review
such determinations and to request the
factual finding of the franchising au-
thority underlying its decision to with-
draw certification. The franchising
authority’s withdrawal becomes effec-
tive upon notification to the Commis-
sion.

[69 FR 17972, Apr. 15, 1994]

of certification

§76.920 Composition of the basic tier.

Every subscriber of a cable system
must subscribe to the basic tier in
order to subscribe to any other tier of
video programming or to purchase any
other video programming.

§76.921 Buy-through of other tiers

prohibited.

(a) No cable system operator, other
than an operator subject to effective
competition, may require the subscrip-
tion to any tier other than the basic
service tier as a condition of subscrip-
tion to video programming offered on a
per channel or per program charge
basis. A cable operator may, however,
require the subscription to one or more
tiers of cable programming services as
a condition of access to one or more
tiers of cable programming services.

(b) A cable operator not subject to ef-
fective competition may not discrimi-
nate between subscribers to the basic
service tier and other subscribers with
regard to the rates charged for video
programming offered on a per-channel
or per-program charge basis.

(c) With respect to cable systems not
subject to effective competition, prior
to October 5, 2002, the provisions of
paragraph (a) of this section shall not
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apply to any cable system that lacks
the capacity to offer basic service and
all programming distributed on a per
channel or per program basis without
also providing other intermediate tiers
of service:

(1) By controlling subscriber access
to nonbasic channels of service through
addressable equipment electronically
controlled from a central control point;
or

(2) Through the installation, non-
installation, or removal of frequency
filters (traps) at the premises of sub-
scribers without other alteration in
system configuration or design and
without causing degradation in the
technical quality of service provided.

(d) With respect to cable systems not
subject to effective competition, any
retiering of channels or services that is
not undertaken in order to accomplish
legitimate regulatory, technical, or
customer service objectives and that is
intended to frustrate or has the effect
of frustrating compliance with para-
graphs (a) through (c¢) of this section is
prohibited.

[62 FR 6495, Feb. 12, 1997]

§76.922 Rates for the basic service tier
and cable programming services
tiers.

(a) Basic and cable programming service
tier rates. Basic service tier and cable
programming service rates shall be
subject to regulation by the Commis-
sion and by state and local authorities,
as is appropriate, in order to assure
that they are in compliance with the
requirements of 47 U.S.C. 543. Rates
that are demonstrated, in accordance
with this part, not to exceed the ‘‘Ini-
tial Permitted Per Channel Charge’ or
the ‘“‘Subsequent Permitted Per Chan-
nel Charge’ as described in this sec-
tion, or the equipment charges as spec-
ified in §76.923, will be accepted as in
compliance. The maximum monthly
charge per subscriber for a tier of regu-
lated programming services offered by
a cable system shall consist of a per-
mitted per channel charge multiplied
by the number of channels on the tier,
plus a charge for franchise fees. The
maximum monthly charges for regu-
lated programming services shall not
include any charges for equipment or
installations. Charges for equipment
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and installations are to be calculated
separately pursuant to §76.923. The
same rate-making methodology (either
the benchmark methodology found in
paragraph (b) of this section, or a cost-
of-service showing) shall be used to set
initial rates on all rate regulated tiers,
and shall continue to provide the basis
for subsequent permitted charges.

(b) Permitted charge on May 15, 1994.
(1) The permitted charge for a tier of
regulated program service shall be, at
the election of the cable system, ei-
ther:

(i) A rate determined pursuant to a
cost-of-service showing;

(ii) The full reduction rate;

(iii) The transition rate, if the sys-
tem is eligible for transition relief; or

(iv) A rate based on a streamlined
rate reduction, if the system is eligible
to implement such a rate reduction.
Except where noted, the term ‘‘rate’ in
this subsection means a rate measured
on an average regulated revenue per
subscriber basis.

(2) Full reduction rate. The ‘‘full re-
duction rate” on May 15, 1994 is the
system’s September 30, 1992 rate, meas-
ured on an average regulated revenue
per subscriber basis, reduced by 17 per-
cent, and then adjusted for the fol-
lowing:

(i) The establishment of permitted
equipment rates as required by §76.923;

(ii) Inflation measured by the GNP-
PI between October 1, 1992 and Sep-
tember 30, 1993;

(iii) Changes in the number of pro-
gram channels subject to regulation
that are offered on the system’s pro-
gram tiers between September 30, 1992
and the earlier of the initial date of
regulation for any tier or February 28,
1994; and

(iv) Changes in external costs that
have occurred between the earlier of
the initial date of regulation for any
tier or February 28, 1994, and March 31,
1994.

(3) March 31, 1994 benchmark rate. The
“March 31, 1994 benchmark rate’’ is the
rate so designated using the calcula-
tions in Form 1200.

(4) Transition rates—(i) Termination of
transition relief for systems other than
low price systems. Systems other than
low-price systems that already have es-
tablished a transition rate as of the ef-
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fective date of this rule may maintain
their current rates, as adjusted under
the price cap requirements of
§76.922(d), until two years from the ef-
fective date of this rule. These systems
must begin charging reasonable rates
in accordance with applicable rules,
other than transition relief, no later
than that date.

(ii) Low-price systems. LLow price sys-
tems shall be eligible to establish a
transition rate for a tier.

(A) A low-price system is a system:

(I) Whose March 31, 1994 rate is below
its March 31, 1994 benchmark rate, or

(2) Whose March 31, 1994 rate is above
its March 31, 1994 benchmark rate, but
whose March 31, 1994 full reduction rate
is below its March 31, 1994 benchmark
rate, as defined in §76.922(b)(2), above.

(B) The transition rate on May 15,
1994 for a system whose March 31, 1994
rate is below its March 31, 1994 bench-
mark rate is the system’s March 31,
1994 rate. The March 31, 1994 rate is in
both cases adjusted:

(I) To establish permitted rates for
equipment as required by §76.923 if
such rates have not already been estab-
lished; and

(2) For changes in external costs in-
curred between the earlier of initial
date of regulation of any tier or Feb-
ruary 28, 1994, and March 31, 1994, to
the extent changes in such costs are
not already reflected in the system’s
March 31, 1994 rate. The transition rate
on May 15, 1994 for a system whose
March 31, 1994 adjusted rate is above its
March 31, 1994 benchmark rate, but
whose March 31, 1994 full reduction rate
is below its March 31, 1994 benchmark
rate, is the March 31, 1994 benchmark
rate, adjusted to establish permitted
rates for equipment as required by
§76.923 if such rates have not already
been established.

(iii) Notwithstanding the foregoing,
the transition rate for a tier shall be
adjusted to reflect any determination
by a local franchising authority and/or
the Commission that the rate in effect
on March 31, 1994 was higher (or lower)
than that permitted under applicable
Commission regulations. A filing re-
flecting the adjusted rate shall be sub-
mitted to all relevant authorities with-
in 30 days after issuance of the local
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franchising authority and/or Commis-
sion determination. A system whose
March 31, 1994 rate is determined by a
local franchising authority or the Com-
mission to be too high under the Com-
mission’s rate regulations in effect be-
fore May 15, 1994 will be subject to any
refund liability that may accrue under
those rules. In addition, the system
will be liable for refund liability under
the rules in effect on and after May 15,
1994. Such refund liability will be meas-
ured by the difference in the system’s
March 31, 1994 rate and its permitted
March 31, 1994 rate as calculated under
the Commission’s rate regulations in
effect before May 15, 1994. The refund
liability will accrue according to the
time periods set forth in §§76.942, and
76.961 of the Commission’s rules.

(5) Streamlined rate reductions. (i)
Upon becoming subject to rate regula-
tion, a small system owned by a small
cable company may make a stream-
lined rate reduction, subject to the fol-
lowing conditions, in lieu of estab-
lishing initial rates pursuant to the
other methods of rate regulation set
forth in this subpart:

(A) Small systems that are owned by
small cable companies and that have
not already restructured their rates to
comply with the Commission’s rules
may establish rates for regulated pro-
gram services and equipment by mak-
ing a streamlined rate reduction.
Small systems owned by small cable
companies shall not be eligible for
streamlined rate reductions if they are
owned or controlled by, or are under
common control or affiliated with, a
cable operator that exceeds these sub-
scriber limits. For purposes of this
rule, a small system will be considered
“affiliated with” such an operator if
the operator has a 20 percent or greater
equity interest in the small system.

(B) The streamlined rate for a tier on
May 15, 1994 shall be the system’s
March 31, 1994 rate for the tier, reduced
by 14 percent. A small system that
elects to establish its rate for a tier by
implementing this streamlined rate re-
duction must also reduce, at the same
time, each billed item of regulated
cable service, including equipment, by
14 percent. Regulated rates established
using the streamlined rate reduction
process shall remain in effect until:
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(1) Adoption of a further order by the
Commission establishing a schedule of
average equipment costs;

(2) The system increases its rates
using the calculations and time periods
set forth in FCC Form 1211; or

(3) The system elects to establish
permitted rates under another avail-
able option set forth in paragraph (b)(1)
of this section.

(C) Implementation and notification.
An eligible small system that elects to
use the streamlined rate reduction
process must implement the required
rate reductions and provide written no-
tice of such reductions to subscribers,
the local franchising authority and the
Commission according to the following
schedule:

(1) Within 60 days from the date it re-
ceives the initial notice of regulation
from the franchising authority or the
Commission, the small system must
provide written notice to subscribers
and the franchising authority, or to
the Commission if the Commission is
regulating the basic tier, that it is
electing to set its regulated rates by
the streamlined rate reduction process.
The system must then implement the
streamlined rate reductions within 30
days after the written notification has
been provided to subscribers and the
local franchise authority or Commis-
sion.

(2) If a cable programming services
complaint is filed against the system,
the system must provide the required
written notice, described in paragraph
(b)(5)(1ii)(C)(I) of this section, to sub-
scribers, the local franchising author-
ity or the Commission within 60 days
after the complaint is filed. The system
must then implement the streamlined
rate reductions within 30 days after the
written notification has been provided.

(3) A small system is required to give
written notice of, and to implement,
the rates that are produced by the
streamlined rate reduction process
only once. If a system has already pro-
vided notice of, and implemented, the
streamlined rate reductions when a
given tier becomes subject to regula-
tion, it must report to the relevant
regulator (either the franchising au-
thority or the Commission) in writing
within 30 days of becoming subject to
regulation that it has already provided
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the required notice and implemented
the required rate reductions.

(ii) The stremlined rate for a tier on
May 15, 1994 shall be the system’s
March 31, 1994 rate for the tier, reduced
by 14 percent. A small system that
elects to establish its rate for a tier by
implementing this streamlined rate re-
duction must also reduce, at the same
time, each billed item of regulated
cable service, including equipment, by
14 percent. Regulated rates established
using the streamlined rate reduction
process shall remain in effect until:

(A) Adoption of a further order by
the Commission establishing a sched-
ule of average equipment costs;

(B) The system increases its rates
using the calculations and time periods
set forth in FCC Form 1211; or

(C) The system elects to establish
permitted rates under another avail-
able option set forth in paragraph (b)(1)
of this section.

(iii) Implementation and notification.
An eligible small system that elects to
use the streamlined rate reduction
process must implement the required
rate reductions and provide written no-
tice of such reductions to subscribers,
the local franchising authority and the
Commission according to the following
schedule:

(A) Where the franchising authority
has been certified by the Commission
to regulate the small system’s basic
service tier rates as of May 15, 1994, the
system must notify the franchising au-
thority and its subscribers in writing
that it is electing to set its regulated
rates by the streamline rate reduction
process. Such notice must be given by
June 15, 1994, and must also describe
the new rates that will result from the
streamlined rate reduction process.
Those rates must then be implemented
within 30 days after the written notifi-
cation has been provided to subscribers
and the local franchising authority.

(B) Where the franchising authority
has not been certified to regulate basic
service tier rates by May 15, 1994, the
small system must provide the written
notice to subscribers and the fran-
chising authority, described in para-
graph (b)(5)(iii)(A) of this section, with-
in 30 days from the date it receives the
initial notice of regulation from the
franchising authority. The system
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must then implement the streamlined
rate reductions within 30 days after the
written notification has been provided
to subscribers and the local franchise
authority.

(C) Where the Commission is regu-
lating the small system’s basic service
tier rates as of May 15, 1994, the system
must notify the Commission and its
subscribers in writing that it is elect-
ing to set its regulated rates by the
streamlined rate reduction process.
Such notice must be given by June 15,
1994, and must also describe the new
rates that will result from the stream-
lined rate reduction process. Those
rates must then be implemented within
30 days after the written notification
has been provided to subscribers and
the Commission.

(D) Where the Commission begins
regulating basic service rates after
May 15, 1994, the small system must
provide the written notice to sub-
scribers and the Commission, described
in paragraph (b)(5)(iii)(C) of this sec-
tion, within 30 days from the date it re-
ceives an initial notice of regulation.
The system must then implement the
streamlined rate reductions within 30
days after the written notification has
been provided to subscribers and the
Commission.

(E) If a complaint about its cable pro-
gramming service rates has been filed
with the Commission on or before May
15, 1994, the small system must provide
the written notice described in para-
graph (b)(5)(iii)(A) of this section, to
subscribers, the local franchising au-
thority and the Commission by June
15, 1994. If a cable programming serv-
ices complaint is filed against the sys-
tem after May 15, 1994, the system
must provide the required written no-
tice to subscribers, the local fran-
chising authority or the Commission
within 30 days after the complaint is
filed. The system must then implement
the streamlined rate reductions within
30 days after the written notification
has been provided.

(F) A small system is required to give
written notice of, and to implement,
the rates that are produced by the
streamlined rate reduction process
only once. If a system has already pro-
vided notice of, and implemented, the
streamlined rate reductions when a
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given tier becomes subject to regula-
tion, it must report to the relevant
regulator (either the franchising au-
thority or the Commission) in writing
within 30 days of becoming subject to
regulation that it has already provided
the required notice and implemented
the required rate reductions.

(6) Establishment of initial regulated
rates. (i) Cable systems, other than
those eligible for streamlined rate re-
ductions, shall file FCC Forms 1200,
1205, and 1215 for a tier that is regu-
lated on May 15, 1994 by June 15, 1994,
or thirty days after the initial date of
regulation for the tier. A system that
becomes subject to regulation for the
first time on or after July 1, 1994 shall
also file FCC Form 1210 at the time it
files FCC Forms 1200, 1205 and 1215.

(ii) A cable system will not incur re-
fund liability under the Commission’s
rules governing regulated cable rates
on and after May 15, 1994 if:

(A) Between March 31, 1994 and July
14, 1994, the system does not change the
rate for, or restructure in any fashion,
any program service or equipment of-
fering that is subject to regulation
under the 1992 Cable Act; and

(B) The system establishes a per-
mitted rate defined in paragraph (b) of
this section by July 14, 1994. The defer-
ral of refund liability permitted by this
subsection will terminate if, after
March 31, 1994, the system changes any
rate for, or restructures, any program
service or equipment offering subject
to regulation, and in all events will ex-
pire on July 14, 1994. Moreover, the de-
ferral of refund liability permitted by
this paragraph does not apply to refund
liability that occurs because the sys-
tem’s March 31, 1994 rates for program
services and equipment subject to regu-
lation are higher than the levels per-
mitted under the Commission’s rules in
effect before May 15, 1994.

(7) For purposes of this section, the
initial date of regulation for the basic
service tier shall be the date on which
notice is given pursuant to §76.910, that
the provision of the basic service tier is
subject to regulation. For a cable pro-
gramming services tier, the initial date
of regulation shall be the first date on
which a complaint on the appropriate
form is filed with the Commission con-
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cerning rates charged for the cable pro-
gramming services tier.

(8) For purposes of this section, rates
in effect on the initial date of regula-
tion or on September 30, 1992 shall be
the rates charged to subscribers for
service received on that date.

(9) Updating data calculations. (i) For
purposes of this section, if:

(A) A cable operator, prior to becom-
ing subject to regulation, revised its
rates to comply with the Commission’s
rules; and

(B) The data on which the cable oper-
ator relied was current and accurate at
the time of revision, and the rate is ac-
curate and justified by the prior data;
and

(C) Through no fault of the cable op-
erator, the rates that resulted from
using such data differ from the rates
that would result from using data cur-
rent and accurate at the time the cable
operator’s system becomes subject to
regulation; then the cable operator is
not required to change its rates to re-
flect the data current at the time it be-
comes subject to regulation.

(ii) Notwithstanding the above, any
subsequent changes in a cable opera-
tor’s rates must be made from rate lev-
els derived from data [that was current
as of the date of the rate change].

(iii) For purposes of this subsection,
if the rates charged by a cable operator
are not justified by an analysis based
on the data available at the time it ini-
tially adjusted its rates, the cable oper-
ator must adjust its rates in accord-
ance with the most accurate data
available at the time of the analysis.

(c) Subsequent permitted charge. (1)
The permitted charge for a tier after
May 15, 1994 shall be, at the election of
the cable system, either:

(i) A rate determined pursuant to a
cost-of-service showing,

(ii) A rate determined by application
of the Commission’s price cap require-
ments set forth in paragraph (d) of this
section to a permitted rate determined
in accordance with paragraph (b) of
this section, or

(iii) A rate determined by application
of the Commission’s price cap require-
ments set forth in paragraph (e) of this
section to a permitted rate determined
in accordance with paragraph (b) of
this section.
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(2) The Commission’s price cap re-
quirements allow a system to adjust its
permitted charges for inflation,
changes in the number of regulated
channels on tiers, or changes in exter-
nal costs. After May 15, 1994, adjust-
ments for changes in external costs
shall be calculated by subtracting ex-
ternal costs from the system’s per-
mitted charge and making changes to
that ‘‘external cost component’ as nec-
essary. The remaining charge, referred
to as the ‘‘residual component,”” will be
adjusted annually for inflation. Cable
systems may adjust their rates by
using the price cap rules contained in
either paragraph (d) or (e) of this sec-
tion. In addition, cable systems may
further adjust their rates using the
methodologies set forth in paragraph
(n) of this section.

(3) An operator may switch between
the quarterly rate adjustment option
contained in paragraph (d) of this sec-
tion and the annual rate adjustment
option contained in paragraph (e) of
this section, provided that:

(i) Whenever an operator switches
from the current quarterly system to
the annual system, the operator may
not file a Form 1240 earlier than 90
days after the operator proposed its
last rate adjustment on a Form 1210;
and

(ii) When an operator changes from
the annual system to the quarterly
system, the operator may not return to
a quarterly adjustment using a Form
1210 until a full quarter after it has
filed a true up of its annual rate on a
Form 1240 for the preceding filing pe-
riod.

(4) An operator that does not set its
rates pursuant to a cost-of-service fil-
ing must use the quarterly rate adjust-
ment methodology pursuant to para-
graph (d) of this section or annual rate
adjustment methodology pursuant to
paragraph (e) of this section for both
its basic service tier and its cable pro-
gramming services tier(s).

(d) Quarterly rate adjustment method—
(1) Calendar year quarters. All systems
using the quarterly rate adjustment
methodology must use the following
calendar year quarters when adjusting
rates under the price cap requirements.
The first quarter shall run from Janu-
ary 1 through March 31 of the relevant
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year; the second quarter shall run from
April 1 through June 30; the third quar-
ter shall run from July 1 through Sep-
tember 30; and the fourth quarter shall
run from October 1 through December
31.

(2) Inflation adjustments. The residual
component of a system’s permitted
charge may be adjusted annually for
inflation. The annual inflation adjust-
ment shall be used on inflation occur-
ring from June 30 of the previous year
to June 30 of the year in which the in-
flation adjustment is made, except that
the first annual inflation adjustment
shall cover inflation from September
30, 1993 until June 30 of the year in
which the inflation adjustment is
made. The adjustment may be made
after September 30, but no later than
August 31, of the next calendar year.
Adjustments shall be based on changes
in the Gross National Product Price
Index as published by the Bureau of
Economic Analysis of the TUnited
States Department of Commerce. Cable
systems that establish a transition
rate pursuant to paragraph (b)(4) of
this section may not begin adjusting
rates on account of inflation before
April 1, 1995. Between April 1, 1995 and
August 31, 1995 cable systems that es-
tablished a transition rate may adjust
their rates to reflect the net of a 5.21%
inflation adjustment minus any infla-
tion adjustments they have already re-
ceived. Low price systems that had
their March 31, 1994 rates above the
benchmark, but their full reduction
rate below the benchmark will be per-
mitted to adjust their rates to reflect
the full 5.21% inflation factor unless
the rate reduction was less than the in-
flation adjustment received on an FCC
Form 393 for rates established prior to
May 15, 1994. If the rate reduction es-
tablished by a low price system that
reduced its rate to the benchmark was
less than the inflation adjustment re-
ceived on an FCC Form 393, the system
will be permitted to receive the 5.21%
inflation adjustment minus the dif-
ference between the rate reduction and
the inflation adjustment the system
made on its FCC Form 393. Cable sys-
tems that established a transition rate
may make future inflation adjustments
on an annual basis with all other cable
operators, no earlier than October 1 of
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each year and no later than August 31
of the following year to reflect the
final GNP-PI through June 30 of the
applicable year.

(3) External costs. (i) Permitted
charges for a tier may be adjusted up
to quarterly to reflect changes in ex-
ternal costs experienced by the cable
system as defined by paragraph (f) of
this section. In all events, a system
must adjust its rates annually to re-
flect any decreases in external costs
that have not previously been ac-
counted for in the system’s rates. A
system must also adjust its rates annu-
ally to reflect any changes in external
costs, inflation and the number of
channels on regulated tiers that oc-
curred during the year if the system
wishes to have such changes reflected
in its regulated rates. A system that
does not adjust its permitted rates an-
nually to account for those changes
will not be permitted to increase its
rates subsequently to reflect the
changes.

(ii) A system must adjust its rates in
the next calendar year quarter for any
decrease in programming costs that re-
sults from the deletion of a channel or
channels from a regulated tier.

(iii) Any rate increase made to re-
flect an increase in external costs must
also fully account for all other changes
in external costs, inflation and the
number of channels on regulated tiers
that occurred during the same period.
Rate adjustments made to reflect
changes in external costs shall be based
on any changes in those external costs
that occurred from the end of the last
quarter for which an adjustment was
previously made through the end of the
quarter that has most recently closed
preceding the filing of the FCC Form
1210 (or FCC Form 1211, where applica-
ble). A system may adjust its rates
after the close of a quarter to reflect
changes in external costs that occurred
during that quarter as soon as it has
sufficient information to calculate the
rate change.

(e) Annual rate adjustment method—(1)
Generally. Except as provided for in
paragraphs (e)(2)(iii)(B) and
(e)(2)(iii)(C) of this section and Section
76.923(0), operators that elect the an-
nual rate adjustment method may not
adjust their rates more than annually
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to reflect inflation, changes in external
costs, changes in the number of regu-
lated channels, and changes in equip-
ment costs. Operators that make rate
adjustments using this method must
file on the same date a Form 1240 for
the purpose of making rate adjust-
ments to reflect inflation, changes in
external costs and changes in the num-
ber of regulated channels and a Form
1205 for the purpose of adjusting rates
for regulated equipment and installa-
tion. Operators may choose the annual
filing date, but they must notify the
franchising authority of their proposed
filing date prior to their filing. Fran-
chising authorities or their designees
may reject the annual filing date cho-
sen by the operator for good cause. If
the franchising authority finds good
cause to reject the proposed filing date,
the franchising authority and the oper-
ator should work together in an effort
to reach a mutually acceptable date. If
no agreement can be reached, the fran-
chising authority may set the filing
date up to 60 days later than the date
chosen by the operator. An operator
may change its filing date from year-
to-year, but except as described in
paragraphs (e)(2)(iii)(B) and
(e)(2)(iii)(C) of this section, at least
twelve months must pass before the op-
erator can implement its next annual
adjustment.

(2) Projecting inflation, changes in ex-
ternal costs, and changes in number of
regulated channels. An operator that
elects the annual rate adjustment
method may adjust its rates to reflect
inflation, changes in external costs and
changes in the number of regulated
channels that are projected for the 12
months following the date the operator
is scheduled to make its rate adjust-
ment pursuant to Section 76.933(g).

(1) Inflation Adjustments. The residual
component of a system’s permitted
charge may be adjusted annually to
project for the 12 months following the
date the operator is scheduled to make
a rate adjustment. The annual infla-
tion adjustment shall be based on infla-
tion that occurred in the most recently
completed July 1 to June 30 period. Ad-
justments shall be based on changes in
the Gross National Product Price Index
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as published by the Bureau of Eco-
nomic Analysis of the United States
Department of Commerce.

(i) External costs. (A) Permitted
charges for a tier may be adjusted an-
nually to reflect changes in external
costs experienced but not yet ac-
counted for by the cable system, as
well as for projections in these external
costs for the 12-month period on which
the filing is based. In order that rates
be adjusted for projections in external
costs, the operator must demonstrate
that such projections are reasonably
certain and reasonably quantifiable.
Projections involving copyright fees,
retransmission consent fees, other pro-
gramming costs, Commission regu-
latory fees, and cable specific taxes are
presumed to be reasonably certain and
reasonably quantifiable. Operators may
project for increases in franchise re-
lated costs to the extent that they are
reasonably certain and reasonably
quantifiable, but such changes are not
presumed reasonably certain and rea-
sonably quantifiable. Operators may
pass through increases in franchise fees
pursuant to Section 76.933(g).

(B) In all events, a system must ad-
just its rates every twelve months to
reflect any net decreases in external
costs that have not previously been ac-
counted for in the system’s rates.

(C) Any rate increase made to reflect
increases or projected increases in ex-
ternal costs must also fully account for
all other changes and projected
changes in external costs, inflation and
the number of channels on regulated
tiers that occurred or will occur during
the same period. Rate adjustments
made to reflect changes in external
costs shall be based on any changes,
plus projections, in those external
costs that occurred or will occur in the
relevant time periods since the periods
used in the operator’s most recent pre-
vious FCC Form 1240.

(iii) Channel adjustments. (A) Per-
mitted charges for a tier may be ad-
justed annually to reflect changes not
yvet accounted for in the number of reg-
ulated channels provided by the cable
system, as well as for projected
changes in the number of regulated
channels for the 12-month period on
which the filing is based. In order that
rates be adjusted for projected changes
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to the number of regulated channels,
the operator must demonstrate that
such projections are reasonably certain
and reasonably quantifiable.

(B) An operator may make rate ad-
justments for the addition of required
channels to the basic service tier that
are required under federal or local law
at any time such additions occur, sub-
ject to the filing requirements of Sec-
tion 76.933(2)(2), regardless of whether
such additions occur outside of the an-
nual filing cycle. Required channels
may include must-carry, local origina-
tion, public, educational and govern-
mental access and leased access chan-
nels. Should the operator elect not to
pass through the costs immediately, it
may accrue the costs of the additional
channels plus interest, as described in
paragraph (e)(3) of this section.

(C) An operator may make one addi-
tional rate adjustment during the year
to reflect channel additions to the
cable programming services tiers or,
where the operator offers only one reg-
ulated tier, the basic service tier. Oper-
ators may make this additional rate
adjustment at any time during the
year, subject to the filing requirements
of Section 76.933(g)(2), regardless of
whether the channel addition occurs
outside of the annual filing cycle.
Should the operator elect not to pass
through the costs immediately, it may
accrue the costs of the additional chan-
nels plus interest, as described in para-
graph (e)(3) of this section.

(8) True-up and accrual of charges not
projected. As part of the annual rate ad-
justment, an operator must ‘“‘true up”’
its previously projected inflation,
changes in external costs and changes
in the number of regulated channels
and adjust its rates for these actual
cost changes. The operator must de-
crease its rates for overestimation of
its projected cost changes, and may in-
crease its rates to adjust for underesti-
mation of its projected cost changes.

(i) Where an operator has underesti-
mated costs, future rates may be in-
creased to permit recovery of the ac-
crued costs plus 11.25% interest be-
tween the date the costs are incurred
and the date the operator is entitled to
make its rate adjustment.
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(ii) Per channel adjustment. Operators
may increase rates by a per channel ad-
justment of up to 20 cents per sub-
scriber per month, exclusive of pro-
gramming costs, for each channel
added to a CPST between May 15, 1994,
and December 31, 1997, except that an
operator may take the per channel ad-
justment only for channel additions
that result in an increase in the high-
est number of channels offered on all
CPSTs as compared to May 14, 1994,
and each date thereafter. Any revenues
received from a programmer, or shared
by a programmer and an operator in
connection with the addition of a chan-
nel to a CPST shall first be deducted
from programming costs for that chan-
nel pursuant to paragraph (d)(3)(x) of
this section and then, to the extent
revenues received from the pro-
grammer are greater than the pro-
gramming costs, shall be deducted
from the per channel adjustment. This
deduction will apply on a channel by
channel basis. With respect to the per
channel adjustment only, this deduc-
tion shall not apply to revenues re-
ceived by an operator from a pro-
grammer as commissions on sales of
products or services offered through
home shopping services.

(iii) If an operator has underesti-
mated its cost changes and elects not
to recover these accrued costs with in-
terest on the date the operator is enti-
tled to make its annual rate adjust-
ment, the interest will cease to accrue
as of the date the operator is entitled
to make the annual rate adjustment,
but the operator will not lose its abil-
ity to recover such costs and interest.
An operator may recover accrued costs
between the date such costs are in-
curred and the date the operator actu-
ally implements its rate adjustment.

(iv) Operators that use the annual
methodology in their next filing after
the release date of this Order may ac-
crue costs and interest incurred since
July 1, 1995 in that filing. Operators
that file a Form 1210 in their next fil-
ing after the release date of this Order,
and elect to use Form 1240 in a subse-
quent filing, may accrue costs incurred
since the end of the last quarter to
which a Form 1210 applies.

(4) Sunset provision. The Commission
will review paragraph (e) of this sec-
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tion prior to December 31, 1998 to de-
termine whether the annual rate ad-
justment methodology should be kept,
and whether the quarterly system
should be eliminated and replaced with
the annual rate adjustment method.

(f) External costs. (1) External costs
shall consist of costs in the following
categories:

(i) State and local taxes applicable to
the provision of cable television serv-
ice;

(ii) Franchise fees;

(iii) Costs of complying with fran-
chise requirements, including costs of
providing public, educational, and gov-
ernmental access channels as required
by the franchising authority;

(iv) Retransmission consent fees and
copyright fees incurred for the carriage
of broadcast signals;

(v) Other programming costs; and

(vi) Commission cable television sys-
tem regulatory fees imposed pursuant
to 47 U.S.C. §159.

(vil) Headend equipment costs nec-
essary for the carriage of digital broad-
cast signals.

(2) The permitted charge for a regu-
lated tier shall be adjusted on account
of programming costs, copyright fees
and retransmission consent fees only
for the program channels or broadcast
signals offered on that tier.

(3) The permitted charge shall not be
adjusted for costs of retransmission
consent fees or changes in those fees
incurred prior to October 6, 1994.

(4) The starting date for adjustments
on account of external costs for a tier
of regulated programming service shall
be the earlier of the initial date of reg-
ulation for any basic or cable service
tier or February 28, 1994. Except, for
regulated FCC Form 1200 rates set on
the basis of rates at September 30, 1992
(using either March 31, 1994 rates ini-
tially determined from FCC Form 393
Worksheet 2 or using Form 1200 Full
Reduction Rates from Line J6), the
starting date shall be September 30,
1992. Operators in this latter group may
make adjustment for changes in exter-
nal costs for the period between Sep-
tember 30, 1992, and the initial date of
regulation or February 28, 1994, which-
ever is applicable, based either on
changes in the GNP-PI over that period
or on the actual change in the external

638



Federal Communications Commission

costs over that period. Thereafter, ad-
justment for external costs may be
made on the basis of actual changes in
external costs only.

(5) Changes in franchise fees shall not
result in an adjustment to permitted
charges, but rather shall be calculated
separately as part of the maximum
monthly charge per subscriber for a
tier of regulated programming service.

(6) Adjustments to permitted charges
to reflect changes in the costs of pro-
gramming purchased from affiliated
programmers, as defined in §76.901,
shall be permitted as long as the price
charged to the affiliated system re-
flects either prevailing company prices
offered in the marketplace to third
parties (where the affiliated program
supplier has established such prices) or
the fair market value of the program-
ming.

(i) For purposes of this section, enti-
ties are affiliated if either entity has
an attributable interest in the other or
if a third party has an attributable in-
terest in both entities.

(ii) Attributable interest shall be de-
fined by reference to the criteria set
forth in Notes 1 through 5 to §76.501
provided, however, that:

(A) The limited partner and LLC/
LLP/RLLP insulation provisions of
Note 2(f) shall not apply; and

(B) The provisions of Note 2(a) re-
garding five (5) percent interests shall
include all voting or nonvoting stock
or limited partnership equity interests
of five (b) percent or more.

(7) Adjustments to permitted charges
on account of increases in costs of pro-
gramming shall be further adjusted to
reflect any revenues received by the
operator from the programmer. Such
adjustments shall apply on a channel-
by-channel basis.

(8) In calculating programming ex-
pense, operators may add a mark-up of
7.5% for increases in programming
costs occurring after March 31, 1994, ex-
cept that operators may not file for or
take the 7.56% mark-up on program-
ming costs for new channels added on
or after May 15, 1994 for which the op-
erator has used the methodology set
forth in paragraph (g)(3) of this section
for adjusting rates for channels added
to cable programming service tiers. Op-
erators shall reduce rates by decreases
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in programming expense plus an addi-
tional 7.5% for decreases occurring
after May 15, 1994 except with respect
to programming cost decreases on
channels added after May 15, 1994 for
which the rate adjustment method-
ology in paragraph (g)(3) of this section
was used.

(g) Changes in the number of channels
on regulated tiers—(1) Generally. A sys-
tem may adjust the residual compo-
nent of its permitted rate for a tier to
reflect changes in the number of chan-
nels offered on the tier on a quarterly
basis. Cable systems shall use FCC
Form 1210 (or FCC Form 1211, where ap-
plicable) or FCC Form 1240 to justify
rate changes made on account of
changes in the number of channels on a
basic service tier (‘“‘BST’’) or a cable
programming service tier (‘“‘CPST”).
Such rate adjustments shall be based
on any changes in the number of regu-
lated channels that occurred from the
end of the last quarter for which an ad-
justment was previously made through
the end of the quarter that has most
recently closed preceding the filing of
the FCC Form 1210 (or FCC Form 1211,
where applicable) or FCC Form 1240.
However, when a system deletes chan-
nels in a calendar quarter, the system
must adjust the residual component of
the tier charge in the next calendar
quarter to reflect that deletion. Opera-
tors must elect between the channel
addition rules in paragraphs (g)(2) and
(2)(3) of this section the first time they
adjust rates after December 31, 1994, to
reflect a channel addition to a CPST
that occurred on or after May 15, 1994,
and must use the elected methodology
for all rate adjustments through De-
cember 31, 1997. A system that adjusted
rates after May 15, 1994, but before Jan-
uary 1, 1995 on account of a change in
the number of channels on a CPST that
occurred after May 15, 1994, may elect
to revise its rates to charge the rates
permitted by paragraph (g)(3) of this
section on or after January 1, 1995, but
is not required to do so as a condition
for using the methodology in para-
graph (g)(3) of this section for rate ad-
justments after January 1, 1995. Rates
for the BST will be governed exclu-
sively by paragraph (g)(2) of this sec-
tion, except that where a system of-
fered only one tier on May 14, 1994, the
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cable operator will be allowed to elect
between paragraphs (g)(2) and (g)(3) of
this section as if the tier was a CPST.

(2) Adjusting rates for increases in the
number of channels offered between May
15, 1994, and December 31, 1997, on a basic
service tier and at the election of the oper-
ator on a cable programming service tier.
The following table shall be used to ad-
just permitted rates for increases in
the number of channels offered between
May 15, 1994, and December 31, 1997, on
a basic service tier and subject to the
conditions in paragraph (g)(1) of this
section at the election of the operator
on a CPST. The entries in the table
provide the cents per channel per sub-
scriber per month by which cable oper-
ators will adjust the residual compo-
nent using FCC Form 1210 (or FCC
Form 1211, where applicable) or FCC
Form 1240.

Per-channel
Average No. of regulated channels adjustment
factor

7 $0.52
7.5 s 0.45
8 0.40
85 oo 0.36
9 0.33
9.5 oo 0.29
10 0.27
10.5 e 0.24
11 0.22
115 e 0.20
12 0.19
125 e 0.17
13 0.16
135 ... 0.15
14 0.14
145 ... 0.13
15-15.5 0.12
16 0.11
16.5-17 ..... 0.10
17.5-18 ..... 0.09
18.5-19 ..... 0.08
19.5-21.5 .. 0.07
22-235 ... 0.06
24-26 ... 0.05
26.5-29.5 .. 0.04
30-35.5 ... 0.03
36-46 ........ 0.02
46.5-99.5 .. 0.01

In order to adjust the residual com-
ponent of the tier charge when there is
an increase in the number of channels
on a tier, the operator shall perform
the following calculations:

(i) Take the sum of the old total
number of channels on tiers subject to
regulation (i.e., tiers that are, or could
be, regulated but excluding New Prod-
uct Tiers) and the new total number of
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channels and divide the resulting num-
ber by two;

(ii) Consult the above table to find
the applicable per channel adjustment
factor for the number of channels pro-
duced by the calculations in step (1).
For each tier for which there has been
an increase in the number of channels,
multiply the per-channel adjustment
factor times the change in the number
of channels on that tier. The result is
the total adjustment for that tier.

(3) Alternative methodology for adjust-
ing rates for changes in the number of
channels offered on a cable programming
service tier or a single tier system between
May 15, 1994, and December 31, 1997. This
paragraph at the Operator’s discretion
as set forth in paragraph (g)(1) of this
section shall be used to adjust per-
mitted rates for a CPST after Decem-
ber 31, 1994, for changes in the number
of channels offered on a CPST between
May 15, 1994, and December 31, 1997. For
purposes of paragraph (g)(3) of this sec-
tion, a single tier system may be treat-
ed as if it were a CPST.

(1) Operators cap attributable to new
channels on all CPSTs through December
31, 1997. Operators electing to use the
methodology set forth in this para-
graph may increase their rates between
January 1, 1995, and December 31, 1997,
by up to 20 cents per channel, exclusive
of programming costs, for new chan-
nels added to CPSTs on or after May
15, 1994, except that they may not
make rate adjustments totalling more
than $1.20 per month, per subscriber
through December 31, 1996, and by more
than $1.40 per month, per subscriber
through December 31, 1997 (the ‘‘Oper-
ator’s Cap’’). Except to the extent that
the programming costs of such chan-
nels are covered by the License Fee Re-
serve provided for in paragraph
(2)(3)(iii) of this section, programming
costs associated with channels for
which a rate adjustment is made pursu-
ant to this paragraph (g)(3) of this sec-
tion must fall within the Operators’
Cap if the programming costs (includ-
ing any increases therein) are reflected
in rates before January 1, 1997. Infla-
tion adjustments pursuant to para-
graph (d)(2) or (e)(2) of this section are
not counted against the Operator’s
Cap.
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(ii) Per channel adjustment. Operators
may increase rates by a per channel ad-
justment of up to 20 cents per sub-
scriber per month, exclusive of pro-
gramming costs, for each channel
added to a CPST between May 15, 1994,
and December 31, 1997, except that an
operator may take the per channel ad-
justment only for channel additions
that result in an increase in the high-
est number of channels offered on all
CPSTs as compared to May 14, 1994,
and each date thereafter. Any revenues
received from a programmer, or shared
by a programmer and an operator in
connection with the addition of a chan-
nel to a CPST shall first be deducted
from programming costs for that chan-
nel pursuant to paragraph (£f)(7) of this
section and then, to the extent reve-
nues received from the programmer are
greater than the programming costs,
shall be deducted from the per channel
adjustment. This deduction will apply
on a channel by channel basis.

(iii) License fee reserve. In addition to
the rate adjustments permitted in
paragraphs (2)(3)(i) and (g)(3)(ii) of this
section, operators that make channel
additions on or after May 15, 1994 may
increase their rates by a total of 30
cents per month, per subscriber be-
tween January 1, 1995, and December
31, 1996, for license fees associated with
such channels (the ‘“‘License Fee Re-
serve’’). The License Fee Reserve may
be applied against the initial license
fee and any increase in the license fee
for such channels during this period.
An operator may pass-through to sub-
scribers more than the 30 cents be-
tween January 1, 1995, and December
31, 1996, for license fees associated with
channels added after May 15, 1994, pro-
vided that the total amount recovered
from subscribers for such channels, in-
cluding the License Fee Reserve, does
not exceed $1.50 per subscriber, per
month. After December 31, 1996, license
fees may be passed through to sub-
scribers pursuant to paragraph (f) of
this section, except that license fees
associated with channels added pursu-
ant to this paragraph (3) will not be eli-
gible for the 7.5% mark-up on increases
in programming costs.

(iv) Timing. For purposes of deter-
mining whether a rate increase counts
against the maximum rate increases
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specified in paragraphs (g)(3)(i) through
(2)(3)(i1) of this section, the relevant
date shall be when rates are increased
as a result of channel additions, not
when the addition occurs.

(4) Deletion of channels. When drop-
ping a channel from a BST or CPST,
operators shall reflect the net reduc-
tion in external costs in their rates
pursuant to paragraphs (d)(3)(i) and
(d)(3)(ii) of this section, or paragraphs
(e)(2)({i)(A) and (e)(2)(ii)(B) of this sec-
tion. With respect to channels to which
the 7.5% mark-up on programming
costs applied pursuant to paragraph
(f)(8) of this section, the operator shall
treat the mark-up as part of its pro-
gramming costs and subtract the
mark-up from its external costs. Opera-
tors shall also reduce the price of that
tier by the ‘‘residual’ associated with
that channel. For channels that were
on a BST or CPST on May 14, 1994, or
channels added after that date pursu-
ant to paragraph (g)(2) of this section,
the per channel residual is the charge
for their tier, minus the external costs
for the tier, and any per channel ad-
justments made after that date, di-
vided by the total number of channels
on the tier minus the number of chan-
nels on the tier that received the per
channel adjustment specified in para-
graph (g)(3) of this section. For chan-
nels added to a CPST after May 14,
1994, pursuant to paragraph (g)(3) of
this section, the residuals shall be the
actual per channel adjustment taken
for that channel when it was added to
the tier.

(5) Movement of Channels Between
Tiers. When a channel is moved from a
CPST or a BST to another CPST or
BST, the price of the tier from which
the channel is dropped shall be reduced
to reflect the decrease in programming
costs and residual as described in para-
graph (g)(4) of this section. The resid-
ual associated with the shifted channel
shall then be converted from per sub-
scriber to aggregate numbers to ensure
aggregate revenues from the channel
remain the same when the channel is
moved. The aggregate residual associ-
ated with the shifted channel may be
shifted to the tier to which the channel
is being moved. The residual shall then
be converted to per subscriber figures
on the new tier, plus any subsequent
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inflation adjustment. The price of the
tier to which the channel is shifted
may then be increased to reflect this
amount. The price of that tier may
also be increased to reflect any in-
crease in programming cost. An oper-
ator may not shift a channel for which
it received a per channel adjustment
pursuant to paragraph (g)(3) of this sec-
tion from a CPST to a BST.

(6) Substitution of channels on a BST or
CPST. If an operator substitutes a new
channel for an existing channel on a
CPST or a BST, no per channel adjust-
ment may be made. Operators sub-
stituting channels on a CPST or a BST
shall be required to reflect any reduc-
tion in programming costs in their
rates and may reflect any increase in
programming costs pursuant to para-
graphs (d)(3)(i) and (d)(3)(ii), or para-
graphs (e)(2)(ii)(A) and (e)(2)(ii)(B) of
this section. If the programming cost
for the new channel is greater than the
programming cost for the replaced
channel, and the operator chooses to
pass that increase through to sub-
scribers, the excess shall count against
the License Fee Reserve or the Oper-
ator Cap when the increased cost is
passed through to subscribers. Where
an operator substitutes a new channel
for a channel on which a 7.5% mark-up
on programming costs was taken pur-
suant to paragraph (f)(8) of this sec-
tion, the operator may retain the 7.5%
mark-up on the license fee of the
dropped channel to the extent that it is
no greater than 7.5% of programming
cost of the new service.

(7) Headend wupgrades. When adding
channels to CPSTs and single-tier sys-
tems, cable systems that are owned by
a small cable company and incur addi-
tional monthly per subscriber headend
costs of one full cent or more for an ad-
ditional channel may choose among
the methodologies set forth in para-
graphs (g2)(2) and (g)(3) of this section.
In addition, such systems may increase
rates to recover the actual cost of the
headend equipment required to add up
to seven such channels to CPSTs and
single-tier systems, not to exceed $5,000
per additional channel. Rate increases
pursuant to this paragraph may occur
between January 1, 1995, and December
31, 1997, as a result of additional chan-
nels offered on those tiers after May 14,
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1994. Headend costs shall be depreciated
over the useful life of the equipment.
The rate of return on this investment
shall not exceed 11.25 percent. In order
to recover costs for headend equipment
pursuant to this paragraph, systems
must certify to the Commission their
eligibility to use this paragraph, and
the level of costs they have actually in-
curred for adding the headend equip-
ment and the depreciation schedule for
the equipment.

(8) Sunset provision. Paragraph (g) of
this section shall cease to be effective
on January 1, 1998 unless renewed by
the Commission.

(h) Permitted charges for a tier shall
be determined in accordance with
forms and associated instructions es-
tablished by the Commission.

(i) Cost of Service Charge. (1) For pur-
poses of this section, a monthly cost-
of-service charge for a basic service
tier or a cable programming service
tier is an amount equal to the annual
revenue requirement for that tier di-
vided by a number that is equal to 12
times the average number of sub-
scribers to that tier during the test
year, except that a monthly charge for
a system or tier in service less than
one year shall be equal to the projected
annual revenue requirement for the
first 12 months of operation or service
divided by a number that is equal to 12
times the projected average number of
subscribers during the first 12 months
of operation or service. The calculation
of the average number of subscribers
shall include all subscribers, regardless
of whether they receive service at full
rates or at discounts.

(2) A test year for an initial regu-
lated charge is the cable operator’s fis-
cal year preceding the initial date of
regulation. A test year for a change in
the basic service charge that is after
the initial date of regulation is the
cable operator’s fiscal year preceding
the mailing or other delivery of writ-
ten notice pursuant to Section 76.932. A
test year for a change in a cable pro-
gramming service charge after the ini-
tial date of regulation is the cable op-
erator’s fiscal year preceding the filing
of a complaint regarding the increase.
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(3) The annual revenue requirement
for a tier is the sum of the return com-
ponent and the expense component for
that tier.

(4) The return component for a tier is
the average allowable test year
ratebase allocable to the tier adjusted
for known and measurable changes oc-
curring between the end of the test
year and the effective date of the rate
multiplied by the rate of return speci-
fied by the Commission or franchising
authority.

(5) The expense component for a tier
is the sum of allowable test year ex-
penses allocable to the tier adjusted for
known and measurable changes occur-
ring between the end of the test year
and the effective date of the rate.

(6) The ratebase may include the fol-
lowing:

(1) Prudent investment by a cable op-
erator in tangible plant that is used
and useful in the provision of regulated
cable services less accumulated depre-
ciation. Tangible plant in service shall
be valued at the actual money cost (or
the money value of any consideration
other than money) at the time it was
first used to provide cable service, ex-
cept that in the case of systems pur-
chased before May 15, 1994 shall be pre-
sumed to equal 66% of the total pur-
chase price allocable to assets (includ-
ing tangible and intangible assets) used
to provide regulated services. The 66%
allowance shall not be used to justify
any rate increase taken after the effec-
tive date of this rule. The actual
money cost of plant may include an al-
lowance for funds used during con-
struction at the prime rate or the oper-
ator’s actual cost of funds during con-
struction. Cost overruns are presumed
to be imprudent investment in the ab-
sence of a showing that the overrun oc-
curred through no fault of the oper-
ator.

(ii) An allowance for start-up losses
including depreciation, amortization
and interest expenses related to assets
that are included in the ratebase. Cap-
italized start-up losses, may include
cumulative net losses, plus any unre-
covered interest expenses connected to
funding the regulated ratebase, amor-
tized over the unexpired life of the
franchise, commencing with the end of
the loss accumulation phase. However,
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losses attributable to accelerated de-
preciation methodologies are not per-
mitted.

(iii) An allowance for start-up losses,
if any, that is equal to the lesser of the
first two years of operating costs or ac-
cumulated losses incurred until the
system reached the end of its pre-
maturity stage as defined in Financial
Accounting Standards Board Standard
51 (“FASB 517) less straight-line amor-
tization over a reasonable period not
exceeding 15 years that commences at
the end of the prematurity phase of op-
eration.

(iv) Intangible assets less amortiza-
tion that reflect the original costs pru-
dently incurred by a cable operator in
organizing and incorporating a com-
pany that provides regulated cable
services, obtaining a government fran-
chise to provide regulated cable serv-
ices, or obtaining patents that are used
and useful in the provision of cable
services.

(v) The cost of customer lists if such
costs were capitalized during the pre-
maturity phase of operations less am-
ortization.

(vi) An amount for working capital
to the extent that an allowance or dis-
allowance for funds needed to sustain
the ongoing operations of the regulated
cable service is demonstrated.

(vii) Other intangible assets to the
extent the cable operator demonstrates
that the asset reflects costs incurred in
an activity or transaction that pro-
duced concrete benefits or savings for
subscribers to regulated cable services
that would not have been realized oth-
erwise and the cable operator dem-
onstrates that a return on such an
asset does not exceed the value of such
a subscriber benefit.

(viii) The portion of the capacity of
plant not currently in service that will
be placed in service within twelve
months of the end of the test year.

(7) Deferred income taxes accrued
after the date upon which the operator
became subject to regulation shall be
deducted from items included in the
ratebase.

(8) Allowable expenses may include
the following:

(i) All regular expenses normally in-
curred by a cable operator in the provi-
sion of regulated cable service, but not
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including any lobbying expense, chari-
table contributions, penalties and fines
paid on account of violations of stat-
utes or rules, or membership fees in so-
cial, service, recreational or athletic
clubs or organizations.

(ii) Reasonable depreciation expense
attributable to tangible assets allow-
able in the ratebase.

(iii) Reasonable amortization expense
for prematurely abandoned tangible as-
sets formerly includable in the
ratebase that are amortized over the
remainder of the original expected life
of the asset.

(iv) Reasonable amortization expense
for start-up losses and capitalized in-
tangible assets that are includable in
ratebase.

(v) Taxes other than income taxes at-
tributable to the provision of regulated
cable services.

(vi) An income tax allowance.

(j) Network upgrade rate increase. (1)
Cable operators that undertake signifi-
cant network upgrades requiring added
capital investment may justify an in-
crease in rates for regulated services
by demonstrating that the capital in-
vestment will benefit subscribers, in-
cluding providing television broadcast
programming in a digital format.

(2) A rate increase on account of up-
grades shall not be assessed on cus-
tomers until the upgrade is complete
and providing benefits to customers of
regulated services.

(3) Cable operators seeking an up-
grade rate increase have the burden of
demonstrating the amount of the net
increase in costs, taking into account
current depreciation expense, likely
changes in maintenance and other
costs, changes in regulated revenues
and expected economies of scale.

(4) Cable operators seeking a rate in-
crease for network upgrades shall allo-
cate net cost increases in conformance
with the cost allocation rules as set
forth in §76.924.

(5) Cable operators that undertake
significant upgrades shall be permitted
to increase rates by adding the bench-
mark/price cap rate to the rate incre-
ment necessary to recover the net in-
crease in cost attributable to the up-
grade.

(k) Hardship rate relief. A cable oper-
ator may adjust charges by an amount
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specified by the Commission for the
cable programming service tier or the
franchising authority for the basic
service tier if it is determined that:

(1) Total revenues from cable oper-
ations, measured at the highest level of
the cable operator’s cable service orga-
nization, will not be sufficient to en-
able the operator to attract capital or
maintain credit necessary to enable
the operator to continue to provide
cable service;

(2) The cable operator has prudent
and efficient management; and

(3) Adjusted charges on account of
hardship will not result in total
charges for regulated cable services
that are excessive in comparison to
charges of similarly situated systems.

(1) Cost of service showing. A cable op-
erator that elects to establish a charge,
or to justify an existing or changed
charge for regulated cable service,
based on a cost-of-service showing
must submit data to the Commission
or the franchising authority in accord-
ance with forms established by the
Commission. The cable operator must
also submit any additional information
requested by franchising authorities or
the Commission to resolve questions in
cost-of-service proceedings.

(m) Subsequent cost of service charges.
No cable operator may use a cost-of-
service showing to justify an increase
in any charge established on a cost-of-
service basis for a period of 2 years
after that rate takes effect, except that
the Commission or the franchising au-
thority may waive this prohibition
upon a showing of unusual -cir-
cumstances that would create undue
hardship for a cable operator.

(n) Further rate adjustments—Uniform
rates. A cable operator that has estab-
lished rates in accordance with this
section may then be permitted to es-
tablish a uniform rate for uniform
services offered in multiple franchise
areas. This rate shall be determined in
accordance with the Commission’s pro-
cedures and requirements set forth in
CS Docket No. 95-174.

[568 FR 29753, May 21, 1993]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §76.922 see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.
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EFFECTIVE DATE NOTES: 1. At 60 FR 62633,
Dec. 6, 1994, in §76.922, paragraph (e) was re-
vised. Paragraphs (e)(1) and (e)(2) contain in-
formation collection and recordkeeping re-
quirements and will not become effective
until approval has been given by the Office of
Management and Budget.

2. At 60 FR 52113, Oct. 5, 1995, in §76.922,
paragraphs (e) through (k) were redesignated
as (g) through (m); (¢), (d), and new (g)
through new (m) were revised; a new (e) and
a new (f) were added. This amendment con-
tains information collection and record-
keeping requirements and will not become
effective until 30 days after approval has
been given by the Office of Management and
Budget.

3. At 61 FR 9367, Mar. 8, 1996, in §76.922,
paragraphs (i)(6)(1) and (i)(7) were revised;
(i)(6)(ii) through (vii) were redesignated as
(i)(6)(iii) through (viii); a new (i)(6)(ii) was
added. This amendment contains informa-
tion collection and recordkeeping require-
ments and will not become effective until ap-
proval has been given by the Office of Man-
agement and Budget.

4. At 62 FR 6495, Feb. 12, 1997, in §76.922,
paragraph (f)(4) was revised. This amend-
ment contains information collection and
recordkeeping requirements and will not be-
come effective until approval has been given
by the Office of Management and Budget.

§76.923 Rates for equipment and in-
stallation used to receive the basic
service tier.

(a) Scope. (1) The equipment regu-
lated under this section consists of all
equipment in a subscriber’s home, pro-
vided and maintained by the operator,
that is used to receive the basic service
tier, regardless of whether such equip-
ment is additionally used to receive
other tiers of regulated programming
service and/or unregulated service.
Such equipment shall include, but is
not limited to:

(i) Converter boxes;

(ii) Remote control units; and

(iii) Inside wiring.

(2) Subscriber charges for such equip-
ment shall not exceed charges based on
actual costs in accordance with the re-
quirements set forth in this section.

Subscriber charges for such equip-
ment shall not exceed charges based on
actual costs in accordance with the re-
quirements set forth below.

(b) Unbundling. A cable operator shall
establish rates for remote control
units, converter boxes, other customer
equipment, installation, and additional
connections separate from rates for
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basic tier service. In addition, the rates
for such equipment and installations
shall be unbundled one from the other.

(c) Equipment basket. A cable operator
shall establish an Equipment Basket,
which shall include all costs associated
with providing customer equipment
and installation under this section.
Equipment Basket costs shall be lim-
ited to the direct and indirect material
and labor costs of providing, leasing,
installing, repairing, and servicing cus-
tomer equipment, as determined in ac-
cordance with the cost accounting and
cost allocation requirements of §76.924,
except that operators do not have to
aggregate costs in a manner consistent
with the accounting practices of the
operator on April 3, 1993. The Equip-
ment Basket shall not include general
administrative overhead including
marketing expenses. The Equipment
Basket shall include a reasonable prof-
it.

(1) Customer equipment. Costs of cus-
tomer equipment included in the
Equipment Basket may be aggregated,
on a franchise, system, regional, or
company level, into broad categories.
Except to the extent indicated in para-
graph (c)(2) of this section, such cat-
egorization may be made, provided
that each category includes only equip-
ment of the same type, regardless of
the levels of functionality of the equip-
ment within each such broad category.
When submitting its equipment costs
based on average charges, the cable op-
erator must provide a general descrip-
tion of the averaging methodology em-
ployed and a justification that its aver-
aging methodology produces reason-
able equipment rates. Equipment rates
should be set at the same organiza-
tional level at which an operator ag-
gregates its costs.

(2) Basic service tier only equipment.
Costs of customer equipment used by
basic-only subscribers may not be ag-
gregated with the costs of equipment
used by non-basic-only subscribers.
Costs of customer equipment used by
basic-only subscribers may, however,
be aggregated, consistent with an oper-
ator’s aggregation under paragraph
(¢)(1) of this section, on a franchise,
system, regional, or company level.
The prohibition against aggregation
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applies to subscribers, not to a par-
ticular type of equipment. Alter-
natively, operators may base its basic-
only subscriber cost aggregation on the
assumption that all basic-only sub-
scribers use equipment that is the low-
est level and least expensive model of
equipment offered by the operator,
even if some basic-only subscribers ac-
tually have higher level, more expen-
sive equipment.

(3) Installation costs. Installation
costs, consistent with an operator’s ag-
gregation under paragraph (c)(1) of this
section, may be aggregated, on a fran-
chise, system, regional, or company
level. When submitting its installation
costs based on average charges, the
cable operator must provide a general
description of the averaging method-
ology employed and a justification that
its averaging methodology produces
reasonable equipment rates. Installa-
tion rates should be set at the same or-
ganizational level at which an operator
aggregates its costs.

(d) Hourly service charge. A cable op-
erator shall establish charges for
equipment and installation using the
Hourly Service Charge (HSC) method-
ology. The HSC shall equal the opera-
tor’s annual Equipment Basket costs,
excluding the purchase cost of cus-
tomer equipment, divided by the total
person hours involved in installing, re-
pairing, and servicing customer equip-
ment during the same period. The HSC
is calculated according to the following
formula:

Hsc=%

Where, EB=annual Equipment Basket Cost;
CE=annual purchase cost of all customer
equipment; and H=person hours involved in
installing and repairing equipment per
yvear. The purchase cost of customer equip-
ment shall include the cable operator’s in-
voice price plus all other costs incurred
with respect to the equipment until the
time it is provided to the customer.

(e) Installation charges. Installation
charges shall be either:

(1) The HSC multiplied by the actual
time spent on each individual installa-
tion; or

(2) The HSC multiplied by the aver-
age time spent on a specific type of in-
stallation.
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(f) Remote charges. Monthly charges
for rental of a remote control unit
shall consist of the average annual unit
purchase cost of remotes leased, in-
cluding acquisition price and inci-
dental costs such as sales tax, financ-
ing and storage up to the time it is pro-
vided to the customer, added to the
product of the HSC times the average
number of hours annually repairing or
servicing a remote, divided by 12 to de-
termine the monthly lease rate for a
remote according to the following for-
mula:

UCE + (HSC x HR)
12

Where, HR = average hours repair per year;
and UCE = average annual unit cost of re-
mote.

(g) Other equipment charges. The
monthly charge for rental of converter
boxes and other customer equipment
shall be calculated in the same manner
as for remote control units. Separate
charges may be established for each
category of other customer equipment.

(h) Additional connection charges. The
costs of installation and monthly use
of additional connections shall be re-
covered as charges associated with the
installation and equipment cost cat-
egories, and at rate levels determined
by the actual cost methodology pre-
sented in the foregoing paragraphs (e),
(f), and (g) of this section. An operator
may recover additional programming
costs and the costs of signal boosters
on the customers premises, if any, as-
sociated with the additional connec-
tion as a separate monthly unbundled
charge for additional connections.

(1) Charges for equipment sold. A cable
operator may sell customer premises
equipment to a subscriber. The equip-
ment price shall recover the operator’s
cost of the equipment, including costs
associated with storing and preparing
the equipment for sale up to the time
it is sold to the customer, plus a rea-
sonable profit. An operator may sell
service contracts for the maintenance
and repair of equipment sold to sub-
scribers. The charge for a service con-
tract shall be the HSC times the esti-
mated average number of hours for
maintenance and repair over the life of
the equipment.

Monthly Charge =
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(j) Promotions. A cable operator may
offer equipment or installation at
charges below those determined under
paragraphs (e) through (g) of this sec-
tion, as long as those offerings are rea-
sonable in scope in relation to the op-
erator’s overall offerings in the Equip-
ment Basket and not unreasonably dis-
criminatory. Operators may not re-
cover the cost of a promotional offer-
ing by increasing charges for other
Equipment Basket elements, or by in-
creasing programming service rates
above the maximum monthly charge
per subscriber prescribed by these
rules. As part of a general cost-of-serv-
ice showing, an operator may include
the cost of promotions in its general
system overhead costs.

(k) Franchise fees. Equipment charges
may include a properly allocated por-
tion of franchise fees.

(1) Company-wide averaging of equip-
ment costs. For the purpose of devel-
oping unbundled equipment charges as
required by paragraph (b) of this sec-
tion, a cable operator may average the
equipment costs of its small systems at
any level, or several levels, within its
operations. This company-wide aver-
aging applies only to an operator’s
small systems as defined in §76.901(c);
is permitted only for equipment
charges, not installation charges; and
may be established only for similar
types of equipment. When submitting
its equipment costs based on average
charges to the local franchising au-
thority or the Commission, an operator
that elects company-wide averaging of
equipment costs must provide a gen-
eral description of the averaging meth-
odology employed and a justification
that its averaging methodology pro-
duces reasonable equipment rates. The
local authority or the Commission may
require the operator to set equipment
rates based on the operator’s level of
averaging in effect on April 3, 1993, as
required by §76.924(d).

(m) Cable operators shall set charges
for equipment and installations to re-
cover Equipment Basket costs. Such
charges shall be set, consistent with
the level at which Equipment Basket
costs are aggregated as provided in
§76.923(c). Cable operators shall main-
tain adequate documentation to dem-
onstrate that charges for the sale and
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lease of equipment and for installa-
tions have been developed in accord-
ance with the rules set forth in this
section.

(n) Timing of filings. An operator shall
file FCC Form 1205 in order to establish
its maximum permitted rates at the
following times:

(1) When the operator sets its initial
rates under either the benchmark sys-
tem or through a cost-of-service show-
1ng;

(2) Within 60 days of the end of its fis-
cal year, for an operator that adjusts
its rates under the system described in
Section 76.922(d) that allows it to file
up to quarterly;

(3) On the same date it files its FCC
Form 1240, for an operator that adjusts
its rates under the annual rate adjust-
ment system described in Section
76.922(e). If an operator elects not to
file an FCC Form 1240 for a particular
yvear, the operator must file a Form
1205 on the anniversary date of its last
Form 1205 filing; and

(4) When seeking to adjust its rates
to reflect the offering of new types of
customer equipment other than in con-
junction with an annual filing of Form
1205, 60 days before it seeks to adjust
its rates to reflect the offering of new
types of customer equipment.

(o) Introduction of new equipment. In
setting the permitted charge for a new
type of equipment at a time other than
at its annual filing, an operator shall
only complete Schedule C and the rel-
evant step of the Worksheet for Calcu-
lating Permitted Equipment and In-
stallation Charges of a Form 1205. The
operator shall rely on entries from its
most recently filed FCC Form 1205 for
information not specifically related to
the new equipment, including but not
limited to the Hourly Service Charge.
In calculating the annual maintenance
and service hours for the new equip-
ment, the operator should base its
entry on the average annual expected
time required to maintain the unit, i.e.,
expected service hours required over
the life of the equipment unit being in-
troduced divided by the equipment
unit’s expected life.

[68 FR 29753, May 21, 1993, as amended at 59
FR 17960, 17973, Apr. 15, 1994; 60 FR 52118, Oct.
5, 1995; 61 FR 32709, June 25, 1996]
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§76.924 .Allocation to service cost cat-
egories.

(a) Applicability. The requirements of
this section are applicable to cable op-
erators for which the basic service tier
is regulated by local franchising au-
thorities or the Commission, or, with
respect to a cable programming serv-
ices tier, for which a complaint has
been filed with the Commission. The
requirements of this section are appli-
cable for purposes of rate adjustments
on account of external costs and for
cost-of-service showings.

(b) Accounting requirements. Cable op-
erators electing cost-of-service regula-
tion or seeking rate adjustments due to
changes in external costs shall main-
tain their accounts:

(1) in accordance with generally ac-
cepted accounting principles; and

(2) in a manner that will enable iden-
tification of appropriate investments,
revenues, and expenses.

(c) Accounts level. Except to the ex-
tent indicated below, cable operators
electing cost of service regulation or
seeking adjustments due to changes in
external costs shall identify invest-
ments, expenses and revenues at the
franchise, system, regional, and/or
company level(s) in a manner con-
sistent with the accounting practices
of the operator on April 3, 1993. How-
ever, in all events, cable operators
shall identify at the franchise level
their costs of franchise requirements,
franchise fees, local taxes and local
programming.

(d) Summary accounts. (1) Cable opera-
tors filing for cost-of-service regula-
tion, other than small systems owned
by small cable companies, shall report
all investments, expenses, and revenue
and income adjustments accounted for
at the franchise, system, regional and/
or company level(s) to the summary
accounts listed below.

RATEBASE

Net Working Capital

Headend

Trunk and Distribution Facilities
Drops

Customer Premises Equipment

Construction/Maintenance Facilities and
Equipment
Programming Production Facilities and
Equipment

Business Offices Facilities and Equipment
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Other Tangible Assets
Accumulated Depreciation

Plant Under Construction
Organization and Franchise Costs
Subscriber Lists

Capitalized Start-up Losses
Goodwill

Other Intangibles

Accumulated Amortization
Deferred Taxes

OPERATING EXPENSES

Cable Plant Employee Payroll

Cable Plant Power Expense

Pole Rental, Duct, Other Rental for Cable
Plant

Cable Plant Depreciation Expense

Cable Plant Expenses—Other

Plant Support Employee Payroll Expense

Plant Support Depreciation Expense

Plant Support Expense—Other

Programming Activities Employee Payroll

Programming Acquisition Expense

Programming Activities Depreciation Ex-
pense

Programming Expense—Other

Customer Services Expense

Advertising Activities Expense

Management Fees

General and Administrative Expenses

Selling General and Administrative Depre-
ciation Expenses

Selling General and Administrative Ex-
penses—Other

Amortization Expense—Franchise and Orga-
nizational Costs

Amortization Expense—Customer Lists

Amortization Expense—Capitalized Start-up
Loss

Amortization Expense—Goodwill

Amortization Expense—Other Intangibles

Operating Taxes

Other Expenses (Excluding Franchise Fees)

Franchise Fees

Interest on Funded Debt

Interest on Capital Leases

Other Interest Expenses

REVENUE AND INCOME ADJUSTMENTS

Advertising Revenues

Other Cable Revenue Offsets
Gains and Losses on Sale of Assets
Extraordinary Items

Other Adjustments

(2) Except as provided in §76.934(h),
small systems owned by small cable
companies that file for cost-of-service
regulation shall report all investments,
expenses, and revenue and income ad-
justments accounted for at the fran-
chise, system, regional and/or company
level(s) to the following summary ac-
counts:
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RATEBASE

Net Working Capital

Headend, Trunk and Distribution System
and Support Facilities and Equipment

Drops

Customer Premises Equipment

Production and Office Facilities, Furniture
and Equipment

Other Tangible Assets

Accumulated Depreciation

Plant Under Construction

Goodwill

Other Intangibles

Accumulated Amortization

Deferred Taxes

OPERATING EXPENSES

Cable Plant Maintenance, Support and Oper-
ations Expense

Programming Production and Acquisition
Expense

Customer Services Expense

Advertising Activities Expense

Management Fees

Selling, General and Administrative Ex-
penses

Depreciation Expense

Amortization Expense—Goodwill

Amortization Expense—Other Intangibles

Other Operating Expense (Excluding Fran-
chise Fees)

Franchise Fees

Interest Expense

REVENUE AND INCOME ADJUSTMENTS
Advertising Revenues
Other Cable Revenue Offsets
Gains and Losses on Sale of Assets
Extraordinary Items
Other Adjustments

(e) Allocation to service cost categories.
(1) For cable operators electing cost-of-
service regulation, investments, ex-
penses, and revenues contained in the
summary accounts identified in para-
graph (d) of this section shall be allo-
cated among the Equipment Basket, as
specified in §76.923, and the following
service cost categories:

(i) Basic service cost category. The
basic service category, shall include
the cost of providing basic service as
defined by §76.901(a). The basic service
cost category may only include allow-
able costs as defined by §§76.922(g)
through 76.922(k).

(ii) Cable programming services cost
category. The cable programming serv-
ices category shall include the cost of
providing cable programming services
as defined by §76.901(b). This service
cost category shall contain subcat-
egories that represent each program-
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ming tier that is offered as a part of
the operator’s cable programming serv-
ices. All costs that are allocated to the
cable programming  service cost
cateogry shall be further allocated
among the programming tiers in this
category. The cable programming serv-
ice cost category may include only al-
lowable costs as defined in §76.922(g)
through 76.922(k).

(iii) All other services cost category.
The all other services cost category
shall include the costs of providing all
other services that are not included the
basic service or a cable programming
services cost categories as defined in
paragraphs (e)(1)(i) and (ii) of this sec-
tion.

(2) Cable operators seeking an adjust-
ment due to changes in external costs
identified in FCC Form 1210 shall allo-
cate such costs among the equipment
basket, as specified in §76.923, and the
following service cost categories:

(i) The basic service category as de-
fined by paragraph (e)(1)(i) of this sec-
tion;

(ii) The cable programming services
category as defined by paragraph
(e)(1)(ii) of this section;

(iii) The all other services cost cat-
egory as defined by paragraph (e)(1)(iii)
of this section.

(f) Cost allocation requirements. (1) Al-
locations of investments, expenses and
revenues among the service cost cat-
egories and the equipment basket shall
be made at the organizational level in
which such costs and revenues have
been identified for accounting purposes
pursuant to §76.924(c).

(2) Costs of programming and re-
transmission consent fees shall be di-
rectly assigned or allocated only to the
service cost category in which the pro-
gramming or broadcast signal at issue
is offered.

(3) Costs of franchise fees shall be al-
located among the equipment basket
and the service cost categories in a
manner that is most consistent with
the methodology of assessment of fran-
chise fees by local authorities.

(4) Costs of public, educational, and
governmental access channels carried
on the basic tier shall be directly as-
signed to the basic tier where possible.

(5) Commission cable television sys-
tem regulatory fees imposed pursuant
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to 47 U.S.C. 159 shall be directly as-
signed to the basic service tier.

(6) All other costs that are incurred
exclusively to support the equipment
basket or a specific service cost cat-
egory shall be directly assigned to that
service cost category or the equipment
basket where possible.

(7) Costs that are not directly as-
signed shall be allocated to the service
cost categories in accordance with the
following allocation procedures:

(i) Wherever possible, common costs
for which no allocator has been speci-
fied by the Commission are to be allo-
cated among the service cost cat-
egories and the equipment basket
based on direct analysis of the origin of
the costs.

(ii) Where allocation based on direct
analysis is not possible, common costs
for which no allocator has been speci-
fied by the Commission shall, if pos-
sible, be allocated among the service
costs categories and the equipment
basket based on indirect, cost-causa-
tive linkage to other costs directly as-
signed or allocated to the service cost
categories and the equipment basket.

(iii) Where neither direct nor indirect
measures of cost allocation can be
found, common costs shall be allocated
to each service cost category based on
the ratio of all other costs directly as-
signed and attributed to a service cost
category over total costs directly or in-
directly assigned and directly or indi-
rectly attributable.

(g) Cost identification at the franchise
level. After costs have been directly as-
signed to and allocated among the
service cost categories and the equip-
ment basket, cable operators that have
aggregated costs at a higher level than
the franchise level must identify all
applicable costs at the franchise level
in the following manner:

(1) Recoverable costs that have been
identified at the highest organizational
level at which costs have been identi-
fied shall be allocated to the next
(lower) organizational level at which
recoverable costs have been identified
on the basis of the ratio of the total
number of subscribers served at the
lower level to the total number of sub-
scribers served at the higher level.

(2) Cable operators shall repeat the
procedure specified in paragraph (g)(1)
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of this section at every organizational
level at which recoverable costs have
been identified until such costs have
been allocated to the franchise level.

(h) Part-time channels. In situations
where a single channel is divided on a
part-time basis and is used to deliver
service associated with different tiers
or with pay per channel or pay per view
service, a reasonable and documented
allocation of that channel between
services shall be required along with
the associated revenues and costs.

(1) Transactions and affiliates. Adjust-
ments on account of external costs and
rates set on a cost-of-service basis shall
exclude any amounts not calculated in
accordance with the following:

(1) Charges for assets purchased by or
transferred to the regulated activity of
a cable operator from affiliates shall
equal the invoice price if that price is
determined by a prevailing company
price. The invoice price is the pre-
vailing company price if the affiliate
has sold a substantial number of like
assets to nonaffiliates. If a prevailing
company price for the assets received
by the regulated activity is not avail-
able, the changes for such assets shall
be the lower of their cost to the origi-
nating activity of the affiliated group
less all applicable valuation reserves,
or their fair market value.

(2) The proceeds from assets sold or
transferred from the regulated activity
of the cable operator to affiliates shall
equal the prevailing company price if
the cable operator has sold a substan-
tial number of like assets to nonaffili-
ates. If a prevailing company price is
not available, the proceeds from such
sales shall be determined at the higher
of cost less all applicable valuation re-
serves, or estimated fair market value
of the asset.

(3) Charges for services provided to
the regulated activity of a cable oper-
ator by an affiliate shall equal the in-
voice price if that price is determined
by a prevailing company price. The in-
voice price is the prevailing company
price if the affiliate has sold like serv-
ices to a substantial number of non-
affiliates. If a prevailing company price
for the services received by the regu-
lated activity is not available, the
charges of such services shall be at
cost.
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(4) The proceeds from services sold or
transferred from the regulated activity
of the cable operator to affiliates shall
equal the prevailing company price if
the cable operator has sold like serv-
ices to a substantial number of non-
affiliates. If a prevailing company price
is not available, the proceeds from such
sales shall be determined at cost.

(6) For purposes of §76.924(i)(1)
through 76.924(i)(4), costs shall be de-
termined in accordance with the stand-
ards and procedures specified in §76.922
and paragraphs (b) and (d) of this sec-
tion.

(6) For purposes of this section, enti-
ties are affiliated if either entity has
an attributable interest in the other or
if a third party has an attributable in-
terest in both entities.

(7) Attributable interest shall be de-
fined by reference to the criteria set
forth in Notes 1 through 5 to §76.501
provided, however, that:

(i) The limited partner and LLC/LLP/
RLLP insulation provisions of Note 2(f)
shall not apply; and

(ii) The provisions of Note 2(a) re-
garding five (5) percent interests shall
include all voting or nonvoting stock
or limited partnership equity interests
of five (5) percent or more.

(j) Unrelated expenses and revenues.
Cable operators shall exclude from cost
categories used to develop rates for the
provision of regulated cable service,
equipment, and leased commercial ac-
cess, any direct or indirect expenses
and revenues not related to the provi-
sion of such services. Common costs of
providing regulated cable service,
equipment, and leased commercial ac-
cess and unrelated activities shall be
allocated between them in accordance
with paragraph (f) of this section.

[68 FR 29753, May 21, 1993, as amended at 59
FR 17990, Apr. 15, 1994; 59 FR 53115, Oct. 21,
1994; 60 FR 35865, July 12, 1995; 61 FR 9367,
Mar. 8, 1996; 64 FR 67197, Dec. 1, 1999]

§76.925 Costs
ments.

of franchise require-

(a) Franchise requirement costs may
include cost increases required by the
franchising authority in the following
categories:

(1) Costs of providing PEG access
channels;

(2) Costs of PEG access programming;
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(3) Costs of technical and customer
service standards to the extent that
they exceed federal standards;

(4) Costs of institutional networks
and the provision of video services,
voice transmissions and data trans-
missions to or from governmental in-
stitutions and educational institutions,
including private schools, to the extent
such services are required by the fran-
chise agreement; and

(6) When the operator is not already
in the process of upgrading the system,
costs of removing cable from utility
poles and placing the same cable un-
derground.

(b) The costs of satisfying franchise
requirements to support public, edu-
cational, and governmental channels
shall consist of the sum of:

(1) All per channel costs for the num-
ber of channels used to meet franchise
requirements for public, educational,
and governmental channels;

(2) Any direct costs of meeting such
franchise requirements; and

(3) A reasonable allocation of general
and administrative overhead.

(c) The costs of satisfying any re-
quirements under the franchise other
than PEG access costs shall consist of
the direct and indirect costs including
a reasonable allocation of general and
administrative overhead.

[68 FR 29753, May 21, 1993, as amended at 60
FR 52119, Oct. 5, 1995]

§76.930 Initiation of review of basic
cable service and equipment rates.

A cable operator shall file its sched-
ule of rates for the basic service tier
and associated equipment with a fran-
chising authority within 30 days of re-
ceiving written notification from the
franchising authority that the fran-
chising authority has been certified by
the Commission to regulate rates for
the basic service tier. Basic service and
equipment rate schedule filings for ex-
isting rates or proposed rate increases
(including increases in the baseline
channel change that results from re-
ductions in the number of channels in
a tier) must use the appropriate offi-
cial FCC form, a copy thereof, or a
copy generated by FCC software. Fail-
ure to file on the official FCC form, a
copy thereof, or a copy generated by
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FCC software, may result in the impo-
sition of sanctions specified in
§76.937(d). A cable operator shall in-
clude rate cards and channel line-ups
with its filing and include an expla-
nation of any discrepancy in the fig-
ures provided in these documents and
its rate filing.

[59 FR 17973, Apr. 15, 1994]

§76.933 Franchising authority review
of basic cable rates and equipment
costs.

(a) After a cable operator has sub-
mitted for review its existing rates for
the basic service tier and associated
equipment costs, or a proposed increase
in these rates (including increases in
the baseline channel change that re-
sults from reductions in the number of
channels in a tier) under the quarterly
rate adjustment system pursuant to
Section 76.922(d), the existing rates will
remain in effect or the proposed rates
will become effective after 30 days from
the date of submission; Provided, how-
ever, that the franchising authority
may toll this 30-day deadline for an ad-
ditional time by issuing a brief written
order as described in paragraph (b)
within 30 days of the rate submission
explaining that it needs additional
time to review the rates.

(b) If the franchising authority is un-
able to determine, based upon the ma-
terial submitted by the cable operator,
that the existing, or proposed rates
under the quarterly adjustment system
pursuant to Section 76.922(d), are with-
in the Commission’s permitted basic
service tier charge or actual cost of
equipment as defined in §§76.922 and
76.923, or if a cable operator has sub-
mitted a cost-of-service showing pursu-
ant §§76.937(c) and 76.924, seeking to
justify a rate above the Commission’s
basic service tier charge as defined in
§§76.922 and 76.923, the franchising au-
thority may toll the 30-day deadline in
paragraph (a) of this section to request
and/or consider additional information
or to consider the comments from in-
terested parties as follows:

(1) For an additional 90 days in cases
not involving cost-of-service showings;
or

(2) For an additional 150 days in cases
involving cost-of-service showings.
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(c) If a franchising authority has
availed itself of the additional 90 or 150
days permitted in paragraph (b) of this
section, and has taken no action within
these additional time periods, then the
proposed rates will go into effect at the
end of the 90 or 150 day periods, or ex-
isting rates will remain in effect at
such times, subject to refunds if the
franchising authority subsequently
issues a written decision disapproving
any portion of such rates: Provided,
however, That in order to order refunds,
a franchising authority must have
issued a brief written order to the cable
operator by the end of the 90 or 150-day
period permitted in paragraph (b) of
this section directing the operator to
keep an accurate account of all
amounts received by reason of the rate
in issue and on whose behalf such
amounts were paid.

(d) A franchising authority may re-
quest, pursuant to a petition for spe-
cial relief under §76.7, that the Com-
mission examine a cable operator’s
cost-of-service showing, submitted to
the franchising authority as justifica-
tion of basic tier rates, within 30 days
of receipt of a cost-of-service showing.
In its petition, the franchising author-
ity shall document its reasons for seek-
ing Commission assistance. The fran-
chising authority shall issue an order
stating that it is seeking Commission
assistance and serve a copy before the
30-day deadline on the cable operator
submitting the cost showing. The cable
operator shall deliver a copy of the
cost showing, together with all rel-
evant attachments, to the Commission
within 15 days of receipt of the local
authority’s notice to seek Commission
assistance. The Commission shall no-
tify the local franchising authority and
the cable operator of its ruling and of
the basic tier rate, as established by
the Commission. The rate shall take ef-
fect upon implementation by the fran-
chising authority of such ruling and re-
fund liability shall be governed there-
on. The Commission’s ruling shall be
binding on the franchising authority
and the cable operator. A cable oper-
ator or franchising authority may seek
reconsideration of the ruling pursuant
to §1.106(a)(1) of this chapter or review
by the Commission pursuant to
§1.115(a) of this chapter.
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(e) Notwithstanding paragraphs (a)
through (d) of this section, when the
franchising authority is regulating
basic service tier rates, a cable oper-
ator that sets its rates pursuant to the
quarterly rate adjustment system pur-
suant to §76.922(d) may increase its
rates for basic service to reflect the
imposition of, or increase in, franchise
fees or Commission cable television
system regulatory fees imposed pursu-
ant to 47 U.S.C. 159. For the purposes of
paragraphs (a) through (c) of this sec-
tion, the increased rate attributable to
Commission regulatory fees or fran-
chise fees shall be treated as an ‘“‘exist-
ing rate’’, subject to subsequent review
and refund if the franchising authority
determines that the increase in basic
tier rates exceeds the increase in regu-
latory fees or in franchise fees allo-
cable to the basic tier. This determina-
tion shall be appealable to the Com-
mission pursuant to §76.944. When the
Commission is regulating basic service
tier rates pursuant to §76.945 or cable
programming service rates pursuant to
§76.960, an increase in those rates re-
sulting from franchise fees or Commis-
sion regulatory fees shall be reviewed
by the Commission pursuant to the
mechanisms set forth in §76.945. A
cable operator must adjust its rates to
reflect decreases in franchise fees or
Commission regulatory fees within the
periods set forth in §76.922(d)(3)(i),(iii).

(f) For an operator that sets its rates
pursuant to the quarterly rate adjust-
ment system pursuant to Section
76.922(d), cable television system regu-
latory fees assessed by the Commission
pursuant to 47 U.S.C. §159 shall be re-
covered in monthly installments dur-
ing the fiscal year following the year
for which the payment was imposed.
Payments shall be collected in equal
monthly installments, except that for
so many months as may be necessary
to avoid fractional payments, an addi-
tional $0.01 payment per month may be
collected. All such additional pay-
ments shall be collected in the last
month or months of the fiscal year, so
that once collections of such payments
begin there shall be no month remain-
ing in the year in which the operator is
not entitled to such an additional pay-
ment. Operators may not assess inter-
est. Operators may provide notice of
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the entire fiscal year’s regulatory fee
pass-through in a single notice.

(g) A cable operator that submits for
review a proposed change in its exist-
ing rates for the basic service tier and
associated equipment costs using the
annual filing system pursuant to Sec-
tion 76.922(e) shall do so no later than
90 days from the effective date of the
proposed rates. The franchising author-
ity will have 90 days from the date of
the filing to review it. However, if the
franchising authority or its designee
concludes that the operator has sub-
mitted a facially incomplete filing, the
franchising authority’s deadline for
issuing a decision, the date on which
rates may go into effect if no decision
is issued, and the period for which re-
funds are payable will be tolled while
the franchising authority is waiting for
this information, provided that, in
order to toll these effective dates, the
franchising authority or its designee
must notify the operator of the incom-
plete filing within 45 days of the date
the filing is made.

(1) If there is a material change in an
operator’s circumstances during the 90-
day review period and the change af-
fects the operator’s rate change filing,
the operator may file an amendment to
its Form 1240 prior to the end of the 90-
day review period. If the operator files
such an amendment, the franchising
authority will have at least 30 days to
review the filing. Therefore, if the
amendment is filed more than 60 days
after the operator made its initial fil-
ing, the operator’s proposed rate
change may not go into effect any ear-
lier than 30 days after the filing of its
amendment. However, if the operator
files its amended application on or
prior to the sixtieth day of the 90-day
review period, the operator may imple-
ment its proposed rate adjustment, as
modified by the amendment, 90 days
after its initial filing.

(2) If a franchising authority has
taken no action within the 90-day re-
view period, then the proposed rates
may go into effect at the end of the re-
view period, subject to a prospective
rate reduction and refund if the fran-
chising authority subsequently issues a
written decision disapproving any por-
tion of such rates, provided, however,
that in order to order a prospective
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rate reduction and refund, if an oper-
ator inquires as to whether the fran-
chising authority intends to issue a
rate order after the initial review pe-
riod, the franchising authority or its
designee must notify the operator of
its intent in this regard within 15 days
of the operator’s inquiry. If a proposed
rate goes into effect before the fran-
chising authority issues its rate order,
the franchising authority will have 12
months from the date the operator
filed for the rate adjustment to issue
its rate order. In the event that the
franchising authority does not act
within this 12-month period, it may not
at a later date order a refund or a pro-
spective rate reduction with respect to
the rate filing.

(3) At the time an operator files its
rates with the franchising authority,
the operator may give customers no-
tice of the proposed rate changes. Such
notice should state that the proposed
rate change is subject to approval by
the franchising authority. If the oper-
ator is only permitted a smaller in-
crease than was provided for in the no-
tice, the operator must provide an ex-
planation to subscribers on the bill in
which the rate adjustment is imple-
mented. If the operator is not per-
mitted to implement any of the rate
increase that was provided for in the
notice, the operator must provide an
explanation to subscribers within 60
days of the date of the franchising
authority’s decision. Additional ad-
vance notice is only required in the un-
likely event that the rate exceeds the
previously noticed rate.

(4) If an operator files for a rate ad-
justment under Section
76.922(e)(2)(iii)(B) for the addition of re-
quired channels to the basic service
tier that the operator is required by
federal or local law to carry, or, if a
single-tier operator files for a rate ad-
justment based on a mid-year channel
addition allowed under Section
76.922(e)(2)(iii)(C), the franchising au-
thority has 60 days to review the re-
quested rate. The proposed rate shall
take effect at the end of this 60-day pe-
riod unless the franchising authority
rejects the proposed rate as unreason-
able. In order to order refunds and pro-
spective rate reductions, the fran-
chising authority shall be subject to
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the requirements described in para-
graph (g)(1) of this section.

(5) Notwithstanding paragraphs (a)
through (f) of this section, when the
franchising authority is regulating
basic service tier rates, a cable oper-
ator may increase its rates for basic
service to reflect the imposition of, or
increase in, franchise fees. The in-
creased rate attributable to Commis-
sion regulatory fees or franchise fees
shall be subject to subsequent review
and refund if the franchising authority
determines that the increase in basic
tier rates exceeds the increase in regu-
latory fees or in franchise fees allo-
cable to the basic tier. This determina-
tion shall be appealable to the Com-
mission pursuant to §76.944. When the
Commission is regulating basic service
tier rates pursuant to §76.945 or cable
programming service rates pursuant to
§76.960, an increase in those rates re-
sulting from franchise fees or Commis-
sion regulatory fees shall be reviewed
by the Commission pursuant to the
mechanisms set forth in §76.945.

(h) If an operator files an FCC Form
1205 for the purpose of setting the rate
for a new type of equipment under Sec-
tion 76.923(0), the franchising authority
has 60 days to review the requested
rate. The proposed rate shall take ef-
fect at the end of this 60-day period un-
less the franchising authority rejects
the proposed rate as unreasonable.

(1) If the operator’s most recent rate
filing was based on the system that en-
ables them to file up to once per quar-
ter found at Section 76.922(d), the fran-
chising authority must issue an ac-
counting order before the end of the 60-
day period in order to order refunds
and prospective rate reductions.

(2) If the operator’s most recent rate
filing was based on the annual rate sys-
tem at Section 76.922(e), in order to
order refunds and prospective rate re-
ductions, the franchising authority
shall be subject to the requirements de-
scribed in paragraph (g)(1) of this sec-
tion.

[68 FR 29753, May 21, 1993, as amended at 59
FR 17973, Apr. 15, 1994; 59 FR 53115, Oct. 21,
1994; 60 FR 52119, Oct. 5, 1995; 61 FR 18978,
Apr. 30, 1996]

EFFECTIVE DATE NOTE: At 60 FR 52119, Oct.
5, 1995, in §76.933, paragraph (h) was added.
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This amendment contains information col-
lection and recordkeeping requirements and
will not become effective until 30 days after
approval has been given by the Office of
Management and Budget.

§76.934 Small systems and small cable
companies.

(a) For purposes of rules governing
the reasonableness of rates charged by
small systems, the size of a system or
company shall be determined by ref-
erence to its size as of the date the sys-
tem files with its franchising authority
or the Commission the documentation
necessary to qualify for the relief
sought or, at the option of the com-
pany, by reference to system or com-
pany size as of the effective date of this
paragraph. Where relief is dependent
upon the size of both the system and
the company, the operator must meas-
ure the size of both the system and the
company as of the same date. A small
system shall be considered affiliated
with a cable company if the company
holds a 20 percent or greater equity in-
terest in the system or exercises de
jure control over the system.

(b) A franchising authority that has
been certified, pursuant to §76.910, to
regulate rates for basic service and as-
sociated equipment may permit a
small system as defined in §76.901 to
certify that the small system’s rates
for basic service and associated equip-
ment comply with §76.922, the Commis-
sion’s substantive rate regulations.

(c) Initial regulation of small sys-
tems:

(1) If certified by the Commission, a
local franchising authority may pro-
vide an initial notice of regulation to a
small system, as defined by §76.901(c),
on May 15, 1994. Any initial notice of
regulation issued by a certified local
franchising authority prior to May 15,
1994 shall be considered as having been
issued on May 15, 1994.

(2) The Commission will accept com-
plaints concerning the rates for cable
programming service tiers provided by
small systems on or after May 15, 1994.
Any complaints filed with the Commis-
sion about the rates for a cable pro-
gramming service tier provided by a
small system prior to May 15, 1994 shall
be considered as having been filed on
May 15, 1994.

§76.934

(3) A small system that receives an
initial notice of regulation from its
local franchising authority, or a com-
plaint filed with the Commission for its
cable programming service tier, must
respond within the time periods pre-
scribed in §§76.930 and 76.956.

(d) Statutory period for filing initial
complaint: A complaint concerning a
rate for cable programming service or
associated equipment provided by a
small system that was in effect on May
15, 1994 must be filed within 180 days
from May 15, 1994.

(e) Petitions for extension of time:
Small systems may obtain an exten-
sion of time to establish compliance
with rate regulations provided they
can demonstrate that timely compli-
ance would result in severe economic
hardship. Requests for extension of
time should be addressed to the local
franchising authority concerning basic
service and equipment rates and to the
Commission concerning rates for a
cable programming service tier and as-
sociated equipment. The filing of a re-
quest for an extension of time to com-
ply with the rate regulations will not
toll the effective date of rate regula-
tion for small systems or alter refund
liability for rates that exceed per-
mitted levels after May 15, 1994.

(f) Small Systems Owned by Small Cable
Companies. Small systems owned by
small cable companies shall have 90
days from their initial date of regula-
tion on a tier to bring their rates for
that tier into compliance with the re-
quirements of Sections 76.922 and
76.923. Such systems shall have sixty
days from the initial date of regulation
to file FCC Forms 1200, 1205, 1210, 1211,
1215, 1220, 1225, 1230, and 1240 and any
similar forms as appropriate. Rates es-
tablished during the 90-day period shall
not be subject to prior approval by
franchising authorities or the Commis-
sion, but shall be subject to refund pur-
suant to sections 76.942 and 76.961.

(g) Alternative rate regulation agree-
ments:

(1) Liocal franchising authorities, cer-
tified pursuant to §76.910, and small
systems owned by small cable compa-
nies may enter into alternative rate
regulation agreements affecting the
basic service tier and the cable pro-
gramming service tier.
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(i) Small systems must file with the
Commission a copy of the operative al-
ternative rate regulation agreement
within 30 days after its effective date.

(ii) [Reserved]

(2) Alternative rate regulation agree-
ments affecting the cable programming
service tier shall take into account,
among other factors, the following:

(i) The rates for similarly situated
cable systems offering comparable
cable programming services, taking
into account similarities in facilities,
regulatory and governmental costs, the
number of subscribers, and other rel-
evant factors;

(ii) The rates for cable systems, if
any, that are subject to effective com-
petition;

(iii) The history of the rates for cable
programming services of the system,
including the relationship of such rates
to changes in general consumer prices;

(iv) The rates, as a whole, for all the
cable programming, cable equipment,
and cable services provided by the sys-
tem, other than programming provided
on a per channel or per program basis;

(v) Capital and operating costs of the
cable system, including the quality and
costs of the customer service provided
by the cable system; and

(vi) The revenues received by a cable
operator from advertising from pro-
gramming that is carried as part of the
service for which a rate is being estab-
lished, and changes in such revenues,
or from other considerations obtained
in connection with the cable program-
ming services concerned. The rate
agreed to in such an alternative rate
regulation agreement shall be deemed
to be a reasonable rate.

(3) Certified local franchising au-
thorities shall provide a reasonable op-
portunity for consideration of the
views of interested parties prior to fi-
nally entering into an alternative rate
regulation agreement.

(4) A basic service rate decision by a
certified local franchising authority
made pursuant to an alternative rate
regulation agreement may be appealed
by an interested party to the Commis-
sion pursuant to §76.944 as if the deci-
sion were made according to §§76.922
and 76.923.

NOTE TO PARAGRAPH (g) OF §76.934: Small
systems owned by small cable companies
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must comply with the alternative rate agree-
ment filing requirements of §76.1805.

(h) Small
showings:

(1) At any time, a small system
owned by a small cable company may
establish new rates, or justify existing
rates, for regulated program services in
accordance with the small cable com-
pany cost-of-service methodology de-
scribed below.

(2) The maximum annual per sub-
scriber rate permitted initially by the
small cable company cost-of-service
methodology shall be calculated by
adding

(i) The system’s annual operating ex-
penses to

(ii) The product of its net rate base
and its rate of return, and then divid-
ing that sum by (iii) the product of

(A) The total number of channels car-
ried on the system’s basic and cable
programming service tiers and

(B) The number of subscribers. The
annual rate so calculated must then be
divided by 12 to arrive at a monthly
rate.

(3) The system shall calculate its
maximum permitted rate as described
in paragraph (b) of this section by com-
pleting Form 1230. The system shall
file Form 1230 as follows:

(i) Where the franchising authority
has been certified by the Commission
to regulate the system’s basic service
tier rates, the system shall file Form
1230 with the franchising authority.

(ii) Where the Commission is regu-
lating the system’s basic service tier
rates, the system shall file Form 1230
with the Commission.

(iii) Where a complaint about the
system’s cable programming service
rates is filed with the Commission, the
system shall file Form 1230 with the
Commission.

(4) In completing Form 1230:

(i) The annual operating expenses re-
ported by the system shall equal the
system’s operating expenses allocable
to its basic and cable programming
service tiers for the most recent 12
month period for which the system has
the relevant data readily available, ad-
justed for known and measurable
changes occurring between the end of
the 12 month period and the effective
date of the rate. Expenses shall include

system cost-of-service
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all regular expenses normally incurred
by a cable operator in the provision of
regulated cable service, but shall not
include any lobbying expense, chari-
table contributions, penalties and fines
paid one account of statutes or rules,
or membership fees in social service,
recreational or athletic clubs or asso-
ciations.

(i1) The net rate base of a system is
the value of all of the system’s assets,
less depreciation.

(iii) The rate of return claimed by
the system shall reflect the operator’s
actual cost of debt, its cost of equity,
or an assumed cost of equity, and its
capital structure, or an assumed cap-
ital structure.

(iv) The number of subscribers re-
ported by the system shall be cal-
culated according to the most recent
reliable data maintained by the sys-
tem.

(v) The number of channels reported
by the system shall be the number of
channels it has on its basic and cable
programming service tiers on the day
it files Form 1230.

(vi) In establishing its operating ex-
penses, net rate base, and reasonable
rate of return, a system may rely on
previously existing information such as
tax forms or company financial state-
ments, rather than create or recreate
financial calculations. To the extent
existing information is incomplete or
otherwise insufficient to make exact
calculations, the system may establish
its operating expenses, net rate base,
and reasonable rate of return on the
basis of reasonable, good faith esti-
mates.

(5) After the system files Form 1230,
review by the franchising authority, or
the Commission when appropriate,
shall be governed by §76.933, subject to
the following conditions.

(i) If the maximum rate established
on Form 1230 does not exceed $1.24 per
channel, the rate shall be rebuttably
presumed reasonable. To disallow such
a rate, the franchising authority shall
bear the burden of showing that the op-
erator did not reasonably interpret and
allocate its cost and expense data in
deriving its annual operating expenses,
its net rate base, and a reasonable rate
of return. If the maximum rate estab-
lished on Form 1230 exceeds $1.24 per

§76.934

channel, the franchising authority
shall bear such burden only if the rate
that the cable operator actually seeks
to charge does not exceed $1.24 per
channel.

(ii) In the course of reviewing Form
1230, a franchising authority shall be
permitted to obtain from the cable op-
erator the information necessary for
judging the validity of methods used
for calculating its operating costs, rate
base, and rate of return. If the max-
imum rate established in Form 1230
does not exceed $1.24 per channel, any
request for information by the fran-
chising authority shall be limited to
existing relevant documents or other
data compilations and should not re-
quire the operator to create docu-
ments, although the operator should
replicate responsive documents that
are missing or destroyed.

(iii) A system may file with the
Media Bureau an interlocutory appeal
from any decision by the franchising
authority requesting information from
the system or tolling the effective date
of a system’s proposed rates. The ap-
peal may be made by an informal letter
to the Chief of the Media Bureau,
served on the franchising authority.
The franchising authority must re-
spond within seven days of its receipt
of the appeal and shall serve the oper-
ator with its response. The operator
shall have four days from its receipt of
the response in which to file a reply, if
desired. If the maximum rate estab-
lished on Form 1230 does not exceed
$1.24 per channel, the burden shall be
on the franchising authority to show
the reasonableness of its order. If the
maximum rate established on Form
1230 exceeds $1.24 per channel, the bur-
den shall be on the operator to show
the unreasonableness of the order.

(iv) In reviewing Form 1230 and
issuing a decision, the franchising au-
thority shall determine the reasonable-
ness of the maximum rate permitted by
the form, not simply the rate which
the operator intends to establish.

(v) A final decision of the franchising
authority with respect to the requested
rate shall be subject to appeal pursuant
to §76.944. The filing of an appeal shall
stay the effectiveness of the final deci-
sion pending the disposition of the ap-
peal by the Commission. An operator
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may bifurcate its appeal of a final rate
decision by initially limiting the scope
of the appeal to the reasonableness of
any request for information made by
the franchising authority. The oper-
ator may defer addressing the sub-
stantive rate-setting decision of the
franchising authority until after the
Commission has ruled on the reason-
ableness of the request for information.
At its option, the operator may forego
the bifurcated appeal and address both
the request for documentation and the
substantive rate-setting decision in a
single appeal. When filing an appeal
from a final rate-setting decision by
the franchising authority, the operator
may raise as an issue the scope of the
request for information only if that re-
quest was not approved by the Commis-
sion on a previous interlocutory appeal
by the operator.

(6) Complaints concerning the rates
charged for a cable programming serv-
ices tier by a system that has elected
the small cable company cost-of-serv-
ice methodology may be filed pursuant
to §76.957. Upon receipt of a complaint,
the Commission shall review the sys-
tem’s rates in accordance with the
standards set forth above with respect
to basic tier rates.

(7) Unless otherwise ordered by the
franchising authority or the Commis-
sion, the system may establish its per
channel rate at any level that does not
exceed the maximum rate permitted by
Form 1230, provided that the system
has given the required written notice
to subscribers. If the system estab-
lishes its per channel rate at a level
that is less than the maximum amount
permitted by the form, it may increase
rates at any time thereafter to the
maximum amount upon providing the
required written notice to subscribers.

(8) After determining the maximum
rate permitted by Form 1230, the sys-
tem may adjust that rate in accord-
ance with this paragraph. Electing to
adjust rates pursuant to one of the op-
tions set forth below shall not prohibit
the system from electing a different
option when adjusting rates thereafter.
The system may adjust its maximum
permitted rate without adjusting the
actual rate it charges subscribers.

(i) The system may adjust its max-
imum permitted rate in accordance
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with the price cap requirements set
forth in §76.922(d).

(ii) The system may adjust its max-
imum permitted rate in accordance
with the requirements set forth in
§76.922(e) for changes in the number of
channels on regulated tiers. For any
system that files Form 1230, no rate ad-
justments made prior to the effective
date of this rule shall be charged
against the system’s Operator’s Cap
and License Reserve Fee described in
§76.922(e)(3).

(iii) The system may adjust its max-
imum permitted rate by filing a new
Form 1230 that permits a higher rate.

(iv) The system may adjust its max-
imum permitted rate by complying
with any of the options set forth in
§76.922(b)(1) for which it qualifies or
under an alternative rate agreement as
provided in paragraph (g) of this sec-
tion.

(9) In any rate proceeding before a
franchising authority in which a final
decision had not been issued as of June
5, 1995, a small system owned by a
small cable company may elect the
form of rate regulation set forth in this
section to justify the rates that are the
subject of the proceeding, if the system
and affiliated company were a small
system and small company respec-
tively as of the June 5, 1995 and as of
the period during which the disputed
rates were in effect. However, the va-
lidity of a final rate decision made by
a franchising authority before June 5,
1995 is not affected.

(10) In any proceeding before the
Commission involving a cable program-
ming services tier complaint in which
a final decision had not been issued as
of June 5, 1995, a small system owned
by a small cable company may elect
the form of rate regulation set forth in
this section to justify rates charged
prior to the adoption of this rule and to
establish new rates. For purposes of
this paragraph, a decision shall not be
deemed final until the operator has ex-
hausted or is time-barred from pur-
suing any avenue of appeal, review, or
reconsideration.

(11) A system that is eligible to es-
tablish its rates in accordance with the
small system cost-of-service approach
shall remain eligible for so long as the
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system serves no more than 15,000 sub-
scribers. When a system that has estab-
lished rates in accordance with the
small system cost-of-service approach
exceeds 15,000 subscribers, the system
may maintain its then existing rates.
After exceeding the 15,000 subscriber
limit, any further rate adjustments
shall not reflect increases in external
costs, inflation or channel additions
until the system has re-established ini-
tial permitted rates in accordance with
some other method of rate regulation
prescribed in this subpart.

NOTE: For rules governing small cable op-
erators, see §76.990 of this subpart.

[60 FR 35865, July 12, 1995, as amended at 60
FR 52120, Oct. 5, 1995; 62 FR 53576, Oct. 15,
1997; 64 FR 35950, July 2, 1999; 65 FR 53617,
Sept. 5, 2000; 67 FR 13235, Mar. 21, 2002]

§76.935 Participation of
parties.

interested

In order to regulate basic tier rates
or associated equipment costs, a fran-
chising authority must have proce-
dural laws or regulations applicable to
rate regulation proceedings that pro-
vide a reasonable opportunity for con-
sideration of the views of interested
parties. Such rules must take into ac-
count the 30, 120, or 180-day time peri-
ods that franchising authorities have
to review rates under §76.933.

§76.936 Written decision.

(a) A franchising authority must
issue a written decision in a rate-
making proceeding whenever it dis-
approves an initial rate for the basic
service tier or associated equipment in
whole or in part, disapproves a request
for a rate increase in whole or in part,
or approves a request for an increase in
whole or in part over the objections of
interested parties. A franchising au-
thority is not required to issue a writ-
ten decision that approves an unop-
posed existing or proposed rate for the
basic service tier or associated equip-
ment.

(b) Public notice must be given of
any written decision required in para-
graph (a) of this section, including re-
leasing the text of any written decision
to the public.

§76.938

§76.937 Burden of proof.

(a) A cable operator has the burden of
proving that its existing or proposed
rates for basic service and associated
equipment comply with 47 U.S.C. 543,
and §§76.922 and 76.923.

(b) For an existing or a proposed rate
for basic tier service or associated
equipment that is within the permitted
tier charge and actual cost of equip-
ment as set forth in §§76.922 and 76.923,
the cable operator must submit the ap-
propriate FCC form.

(c) For an existing or a proposed rate
for basic tier service that exceeds the
permitted tier charge as set forth in
§§76.922 and 76.923, the cable operator
must submit a cost-of-service showing
to justify the proposed rate.

(d) A franchising authority or the
Commission may find a cable operator
that does not attempt to demonstrate
the reasonableness of its rates in de-
fault and, using the best information
available, enter an order finding the
cable operator’s rates unreasonable and
mandating appropriate relief, as speci-
fied in §§76.940, 76.941, and 76.942.

(e) A franchising authority or the
Commission may order a cable oper-
ator that has filed a facially incom-
plete form to file supplemental infor-
mation, and the franchising
authority’s deadline to rule on the rea-
sonableness of the proposed rates will
be tolled pending the receipt of such
information. A franchising authority
may set reasonable deadlines for the
filing of such information, and may
find the cable operator in default and
mandate appropriate relief, pursuant
to paragraph (d) of this section, for the
cable operator’s failure to comply with
the deadline or otherwise provide com-
plete information in good faith.

[568 FR 29753, May 21, 1993, as amended at 59
FR 17973, Apr. 15, 1994]

§76.938 Proprietary information.

A franchising authority may require
the production of proprietary informa-
tion to make a rate determination in
those cases where cable operators have
submitted initial rates, or have pro-
posed rate increases, pursuant to an
FCC Form 393 (and/or FCC Forms 1200/
1205) filing or a cost-of-service showing.
The franchising authority shall state a
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justification for each item of informa-
tion requested and, where related to an
FCC Form 393 (and/or FCC Forms 1200/
1205) filing, indicate the question or
section of the form to which the re-
quest specifically relates. Upon request
to the franchising authority, the par-
ties to a rate proceeding shall have ac-
cess to such information, subject to the
franchising authority’s procedures gov-
erning non-disclosure by the parties.
Public access to such proprietary infor-
mation shall be governed by applicable
state or local law.

[59 FR 17973, Apr. 15, 1994]

§76.939 Truthful written statements
and responses to requests of fran-
chising authority.

Cable operators shall comply with
franchising authorities’ and the Com-
mission’s requests for information, or-
ders, and decisions. Any information
submitted to a franchising authority or
the Commission in making a rate de-
termination pursuant to an FCC Form
393 (and/or FCC Forms 1200/1205) filing
or a cost-of-service showing is subject
to the provisions of §1.17 of this chap-
ter.

[68 FR 15098, Mar. 28, 2003]

§76.940 Prospective rate reduction.

A franchising authority may order a
cable operator to implement a reduc-
tion in basic service tier or associated
equipment rates where necessary to
bring rates into compliance with the
standards set forth in §§76.922 and
76.923

§76.941 Rate prescription.

A franchising authority may pre-
scribe a reasonable rate for the basic
service tier or associated equipment
after it determines that a proposed
rate is unreasonable.

§76.942 Refunds.

(a) A franchising authority (or the
Commission, pursuant to §76.945) may
order a cable operator to refund to sub-
scribers that portion of previously paid
rates determined to be in excess of the
permitted tier charge or above the ac-
tual cost of equipment, unless the oper-
ator has submitted a cost-of-service
showing which justifies the rate
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charged as reasonable. An operator’s li-
ability for refunds shall be based on the
difference between the old bundled
rates and the sum of the new
unbundled program service charge(s)
and the new unbundled equipment
charge(s). Where an operator was
charging separately for program serv-
ices and equipment but the rates were
not in compliance with the Commis-
sion’s rules, the operator’s refund li-
ability shall be based on the difference
between the sum of the old charges and
the sum of the new, unbundled program
service and equipment charges. Before
ordering a cable operator to refund pre-
viously paid rates to subscribers, a
franchising authority (or the Commis-
sion) must give the operator notice and
opportunity to comment.

(b) An operator’s liability for refunds
in limited to a one-year period, except
that an operator that fails to comply
with a valid rate order issued by a fran-
chising authority or the Commission
shall be liable for refunds commencing
from the effective date of such order
until such time as it complies with
such order.

(c) The refund period shall run as fol-
lows:

(1) From the date the operator imple-
ments a prospective rate reduction
back in time to September 1, 1993, or
one year, whichever is shorter.

(2) From the date a franchising au-
thority issues an accounting order pur-
suant to §76.933(c), to the date a pro-
spective rate reduction is issued, then
back in time from the date of the ac-
counting order to the effective date of
the rules; however, the total refund pe-
riod shall not exceed one year from the
date of the accounting order.

(3) Refund liability shall be cal-
culated on the reasonableness of the
rates as determined by the rules in ef-
fect during the period under review by
the franchising authority or the Com-
mission.

(d) The cable operator, in its discre-
tion, may implement a refund in the
following manner:

(1) By returning overcharges to those
subscribers who actually paid the over-
charges, either through direct payment
or as a specifically identified credit to
those subscribers’ bills; or
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(2) By means of a prospective per-
centage reduction in the rates for the
basic service tier or associated equip-
ment to cover the cumulative over-
charge. This shall be reflected as a spe-
cifically identified, one-time credit on
prospective bills to the class of sub-
scribers that currently subscribe to the
cable system.

(e) Refunds shall include interest
computed at applicable rates published
by the Internal Revenue Service for tax
refunds and additional tax payments.

(f) Once an operator has implemented
a rate refund to subscribers in accord-
ance with a refund order by the fran-
chising authority (or the Commission,
pursuant to paragraph (a) of this sec-
tion), the franchising authority must
return to the cable operator an amount
equal to that portion of the franchise
fee that was paid on the total amount
of the refund to subscribers. The fran-
chising authority must promptly re-
turn the franchise fee overcharge ei-
ther in an immediate lump sum pay-
ment, or the cable operator may deduct
it from the cable system’s future fran-
chise fee payments. The franchising au-
thority has the discretion to determine
a reasonable repayment period, but in-
terest shall accrue on any outstanding
portion of the franchise fee starting on
the date the operator has completed
implementation of the refund order. In
determining the amount of the refund,
the franchise fee overcharge should be
offset against franchise fees the oper-
ator holds on behalf of the franchising
authority for lump sum payment. The
interest rate on any refund owed to the
operator presumptively shall be 11.25%.

[68 FR 29753, May 21, 1993, as amended at 58
FR 46736, Sept. 2, 1993; 59 FR 17974, Apr. 15,
1994; 60 FR 52120, Oct. 5, 1995]

§76.943 Fines.

(a) A franchising authority may im-
pose fines or monetary forfeitures on a
cable operator that does not comply
with a rate decision or refund order di-
rected specifically at the cable oper-
ator, provided the franchising author-
ity has such power under state or local
laws.

(b) If a cable operator willfully fails
to comply with the terms of any fran-
chising authority’s order, decision, or
request for information, as required by

§76.944

§76.939, the Commission may, in addi-
tion to other remedies, impose a for-
feiture pursuant to section 503(b) of the
Communications Act of 1934, as amend-
ed, 47 U.S.C. 503(b).

(c) A cable operator shall not be sub-
ject to forfeiture because its rate for
basic service or equipment is deter-
mined to be unreasonable.

[68 FR 29753, May 21, 1993, as amended at 59
FR 17974, Apr. 15, 1994]

§76.944 Commission review of fran-
chising authority decisions on rates
for the basic service tier and associ-
ated equipment.

(a) The Commission shall be the sole
forum for appeals of decisions by fran-
chising authorities on rates for the
basic service tier or associated equip-
ment involving whether or not a fran-
chising authority has acted consist-
ently with the Cable Act or §§76.922 and
76.923. Appeals of ratemaking decisions
by franchising authorities that do not
depend upon determining whether a
franchising authority has acted con-
sistently with the Cable Act or §§76.922
and 76.923, may be heard in state or
local courts.

(b) Any participant at the fran-
chising authority level in a ratemaking
proceeding may file an appeal of the
franchising authority’s decision with
the Commission within 30 days of re-
lease of the text of the franchising
authority’s decision as computed under
§1.4(b) of this chapter. Appeals shall be
served on the franchising authority or
other authority that issued the rate de-
cision. Where the state is the appro-
priate decisionmaking authority, the
state shall forward a copy of the appeal
to the appropriate local official(s). Op-
positions may be filed within 15 days
after the appeals is filed, and must be
served on the party(ies) appealing the
rate decision. Replies may be filed 7
days after the last day for oppositions
and shall be served on the parties to
the proceeding.

(c) An operator that uses the annual
rate adjustment method under Section
76.922(e) may include in its next true up
under Section 76.922(e)(3) any amounts
to which the operator would have been
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entitled but for a franchising authority
decision that is not upheld on appeal.

[68 FR 29753, May 21, 1993, as amended at 59
FR 17974, Apr. 15, 1994; 60 FR 52121, Oct. 5,
1995]

§76.945 Procedures for Commission
review of basic service rates.

(a) Upon assumption of rate regula-
tion authority, the Commission will
notify the cable operator and require
the cable operator to file its basic rate
schedule with the Commission within
30 days, with a copy to the local fran-
chising authority.

(b) Basic service and equipment rate
schedule filings for existing rates or
proposed rate increases (including in-
creases in the baseline channel change
that results from reductions in the
number of channels in a tier) must use
the official FCC form, a copy thereof,
or a copy generated by FCC software.
Failure to file on the official FCC form
or a copy may result in the imposition
of sanctions specified in §76.937(d).
Cable operators seeking to justify the
reasonableness of existing or proposed
rates above the permitted tier rate
must submit a cost-of-service showing
sufficient to support a finding that the
rates are reasonable.

(c) Filings proposing annual adjust-
ments or rates within the rates regula-
tion standards in §§76.922 and 76.923,
must be made 30 days prior to the pro-
posed effective date and can become ef-
fective on the proposed effective date
unless the Commission issues an order
deferring the effective date or denying
the rate proposal. Petitions opposing
such filings must be filed within 15
days of public notice of the filing by
the cable operator and be accompanied
by a certificate that service was made
on the cable operator and the local
franchising authority. The cable oper-
ator may file an opposition within five
days of filing of the petition, certifying
to service on both the petitioner and
the local franchising authority.

(d) Filings proposing a rate not with-
in the rate regulation standards of
§§76.922 and 76.923, must be made 90
days before the requested effective
date. Petitions opposing such filings
must be filed within 30 days of public
notice of the filing, and be accom-
panied by a certificate that service was
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made on the cable operator and the
local franchising authority. The cable
operator may file an opposition within
10 days of the filing of the petition, and
certifying that service was made on the
petitioner and the local franchising au-
thority.

[68 FR 29753, May 21, 1993, as amended at 59
FR 17974, Apr. 15, 1994]

§76.946 Advertising of rates.

Cable operators that advertise rates
for basic service and cable program-
ming service tiers shall be required to
advertise rates that include all costs
and fees. Cable systems that cover mul-
tiple franchise areas having differing
franchise fees or other franchise costs,
different channel line-ups, or different
rate structures may advertise a com-
plete range of fees without specific
identification of the rate for each indi-
vidual area. In such circumstances, the
operator may advertise a ‘‘fee plus”
rate that indicates the core rate plus
the range of possible additions, depend-
ing on the particular location of the
subscriber.

[59 FR 17974, Apr. 15, 1994]

§76.952 Information to be provided by
cable operator on monthly sub-
scriber bills.

All cable operators must provide the
following information to subscribers on
monthly bills:

(a) The name, mailing address and
phone number of the franchising au-
thority, unless the franchising author-
ity in writing requests the cable oper-
ator to omit such information.

(b) The FCC community unit identi-
fier for the cable system.

[68 FR 29753, May 21, 1993, as amended at 59
FR 17960, Apr. 15, 1994; 64 FR 35950, July 2,
1999]

§76.962 Implementation and certifi-
cation of compliance.

(a) Implementation. A cable operator
must implement remedial require-
ments, including prospective rate re-
ductions and refunds, within 60 days
from the date the Commission releases
an order mandating a remedy.
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(b) Certification of compliance. A cable
operator must certify to the Commis-
sion its compliance with any Commis-
sion order mandating remedial require-
ments. Such certification shall:

(1) Be filed with the Commission
within 90 days from the date the Com-
mission releases an order mandating a
remedy;

(2) Reference the applicable Commis-
sion order;

(3) State that the cable operator has
complied fully with all provisions of
the Commission’s order;

(4) Include a description of the pre-
cise measures the cable operator has
taken to implement the remedies or-
dered by the Commission; and

(5) Be signed by an authorized rep-
resentative of the cable operator.

§76.963 Forfeiture.

(a) If any cable operator willfully
fails to comply with the terms of any
Commission order, including an order
mandating remedial requirements after
a finding of unreasonable cable pro-
gramming service or equipment rates,
or any Commission rule, the Commis-
sion may, in addition to other rem-
edies, impose a forfeiture pursuant to
Section 503(b) of the Communications
Act of 1934, as amended, 47 U.S.C.
503(b).

(b) A cable operator shall not be sub-
ject to forfeiture because its rate for
cable programming service or equip-
ment is determined to be unreasonable.

§76.970 Commercial
rates.

leased access

(a) Cable operators shall designate
channel capacity for commercial use
by persons unaffiliated with the oper-
ator in accordance with the require-
ment of 47 U.S.C. 532. For purposes of 47
U.S.C. 532(b)(1)(A) and (B), only those
channels that must be carried pursuant
to 47 U.S.C. 534 and 535 qualify as chan-
nels that are required for use by Fed-
eral law or regulation. For cable sys-
tems with 100 or fewer channels, chan-
nels that cannot be used due to tech-
nical and safety regulations of the Fed-
eral Government (e.g., aeronautical
channels) shall be excluded when calcu-
lating the set-aside requirement.

(b) In determining whether an entity
is an ‘‘affiliate” for purposes of com-

§76.970

mercial leased access, entities are af-
filiated if either entity has an attrib-
utable interest in the other or if a
third party has an attributable interest
in both entities.

(c) Attributable interest shall be de-
fined by reference to the criteria set
forth in Notes 1-5 to §76.501 provided,
however, that:

(1) The limited partner and LLC/LLP/
RLLP insulation provisions of Note 2(f)
shall not apply; and

(2) The provisions of Note 2(a) regard-
ing five (5) percent interests shall in-
clude all voting or nonvoting stock or
limited partnership equity interests of
five (5) percent or more.

(d) The maximum commercial leased
access rate that a cable operator may
charge to programmers that predomi-
nantly transmit sales presentations or
program length commercials for full-
time channel placement on a tier ex-
ceeding a subscriber penetration of 50
percent is the average implicit fee for
full-time channel placement on all
such tier(s).

(e) The average implicit fee identified
in paragraph (d) of this section for a
full-time channel on a tier with a sub-
scriber penetration over 50 percent
shall be calculated by first calculating
the total amount the operator receives
in subscriber revenue per month for the
programming on all such tier(s), and
then subtracting the total amount it
pays in programming costs per month
for such tier(s) (the ‘‘total implicit fee
calculation’). A weighting scheme that
accounts for differences in the number
of subscribers and channels on all such
tier(s) must be used to determine how
much of the total implicit fee calcula-
tion will be recovered from any par-
ticular tier. The weighting scheme is
determined in two steps. First, the
number of subscribers is multiplied by
the number of channels (the result is
the number of ‘‘subscriber-channels’’)
on each tier with subscriber penetra-
tion over 50 percent. For instance, a
tier with 10 channels and 1,000 sub-
scribers would have a total of 10,000
subscriber-channels. Second, the sub-
scriber-channels on each of these tiers
is divided by the total subscriber-chan-
nels on all such tiers. Given the per-
cent of subscriber-channels for the par-
ticular tier, the implicit fee for the tier
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is computed by multiplying the sub-
scriber-channel percentage for the tier
by the total implicit fee calculation.
Finally, to calculate the average im-
plicit fee per channel, the implicit fee
for the tier must be divided by the cor-
responding number of channels on the
tier. The final result is the maximum
rate per month that the operator may
charge the leased access programmer
for a full-time channel on that par-
ticular tier. The average implicit fee
shall be calculated by using all chan-
nels carried on any tier exceeding 50
percent subscriber penetration (includ-
ing channels devoted to affiliated pro-
gramming, must-carry and public, edu-
cational and government access chan-
nels). In the event of an agreement to
lease capacity on a tier with less than
50 percent penetration, the average im-
plicit fee should be determined on the
basis of subscriber revenues and pro-
gramming costs for that tier alone.
The license fees for affiliated channels
used in determining the average im-
plicit fee shall reflect the prevailing
company prices offered in the market-
place to third parties. If a prevailing
company price does not exist, the li-
cense fee for that programming shall
be priced at the programmer’s cost or
the fair market value, whichever is
lower. The average implicit fee shall be
based on contracts in effect in the pre-
vious calendar year. The implicit fee
for a contracted service may not in-
clude fees, stated or implied, for serv-
ices other than the provision of chan-
nel capacity (e.g., billing and collec-
tion, marketing, or studio services).

(f) The maximum commercial leased
access rate that a cable operator may
charge for full-time channel placement
as an a la carte service is the highest
implicit fee on an aggregate basis for
full-time channel placement as an a la
carte service.

(g) The highest implicit fee on an ag-
gregate basis for full-time channel
placement as an a la carte service shall
be calculated by first determining the
total amount received by the operator
in subscriber revenue per month for
each non-leased access a la carte chan-
nel on its system (including affiliated a
la carte channels) and deducting the
total amount paid by the operator in
programming costs (including license

47 CFR Ch. | (10-1-11 Edition)

and copyright fees) per month for pro-
gramming on such individual channels.
This calculation will result in implicit
fees determined on an aggregate basis,
and the highest of these implicit fees
shall be the maximum rate per month
that the operator may charge the
leased access programmer for place-
ment as a full-time a la carte channel.
The license fees for affiliated channels
used in determining the highest im-
plicit fee shall reflect the prevailing
company prices offered in the market-
place to third parties. If a prevailing
company price does not exist, the li-
cense fee for that programming shall
be priced at the programmer’s cost or
the fair market value, whichever is
lower. The highest implicit fee shall be
based on contracts in effect in the pre-
vious calendar year. The implicit fee
for a contracted service may not in-
clude fees, stated or implied, for serv-
ices other than the provision of chan-
nel capacity (e.g., billing and collec-
tion, marketing, or studio services).
Any subscriber revenue received by a
cable operator for an a la carte leased
access service shall be passed through
to the leased access programmer.

(h) The maximum commercial leased
access rate that a cable operator may
charge for part-time channel place-
ment shall be determined by either
prorating the maximum full-time rate
uniformly, or by developing a schedule
of and applying different rates for dif-
ferent times of the day, provided that
the total of the rates for a 24-hour pe-
riod does not exceed the maximum
daily leased access rate.

(i) The maximum commercial leased
access rate that a cable operator may
charge for full-time channel place-
ment, except to programmers that pre-
dominantly transmit sales presen-
tations or program length commer-
cials, is the lower of the marginal im-
plicit fee for a full-time channel place-
ment on the tier where the leased ac-
cess programming will be placed or
$0.10 per subscriber per month.

()H)(1)() The marginal implicit fee
identified in paragraph (i) of this sec-
tion for a full-time channel shall be
calculated by first determining the
mark-up of the tier where the leased
access programming will be placed.
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The mark-up is calculated by deter-
mining the total amount the operator
receives in subscriber revenue per
month for the tier, and dividing by the
total amount it pays in affiliation fees
for the channels located on the tier.
The resulting figure is the mark-up. In
cases where the cost and channels of
one tier are implicitly incorporated
into a larger tier, the larger tier price
is equal to the larger tier price minus
the smaller tier price and the channels
on the larger tier are those that are
not available on the smaller tier.

(ii) The monthly gross subscriber rev-
enue per channel is obtained by multi-
plying the monthly per subscriber af-
filiation fee for each channel by the
mark-up for the tier. The net sub-
scriber revenue per channel per month
for each channel is the difference be-
tween the monthly gross subscriber
revenue per channel and the monthly
per subscriber affiliation fee paid for
that channel by the cable operator.
This value represents the implicit fee
for the individual channel.

(iii) To determine the marginal chan-
nels on the tier for systems with 55 or
more activated channels, multiply the
number of non-mandated channels on
the tier by 0.15 and round to the near-
est number. To determine the marginal
channels on the tier for systems with
54 or less activated channels, multiply
the number of non-mandated channels
on the tier by 0.10 and round to the
nearest number. That is the number of
marginal channels. Next identify the
channels with the lowest implicit fee
until that number is reached. These are
the marginal channels.

(iv) Finally, calculate the marginal
implicit fee by taking the mean of the
implicit fees of the marginal channels
by summing the implicit fees of the
marginal channels and dividing by the
number of marginal channels. The re-
sult is the marginal implicit fee.

(2) The affiliation fees for channels
used in determining the marginal im-
plicit fee are the contractual license
fee or retransmission consent fee rep-
resenting the compensation per sub-
scriber per month paid to the pro-
grammer for the right to carry the pro-
gramming. It excludes fees for services
other than the provision of channel ca-
pacity, such as marketing, and ex-

§76.971

cludes revenues. The affiliation fees for
channels used in determining the mar-
ginal implicit fee shall reflect the pre-
vailing affiliation fees offered in the
marketplace to third parties. If a pre-
vailing affiliation fee does not exist,
the affiliation fee for that program-
ming shall be priced at the program-
mer’s cost or the fair market value,
whichever is lower. The marginal im-
plicit fee calculation shall be based on
affiliation fees in contracts in effect in
the previous calendar year. The im-
plicit fee for a contracted service may
not include fees, stated or implied, for
services other than the provision of
channel capacity (e.g., billing and col-
lection, marketing, or studio services).

(3) Operators shall maintain, for
Commission inspection, sufficient sup-
porting documentation to justify the
scheduled rates, including supporting
contracts, calculations of the implicit
fees, and justifications for all adjust-
ments.

(4) Cable operators are permitted to
negotiate rates below the maximum
permitted rates.

[73 FR 10690, Feb. 28, 2008]

EFFECTIVE DATE NOTE: At 73 FR 10890, Feb.
28, 2008, §76.970 was revised. Paragraph (j)(3)
of this section contains information collec-
tion and recordkeeping requirements and
will not become effective until approval has
been given by the Office of Management and
Budget.

§76.971 Commercial leased
terms and conditions.

access

(a)(1) Cable operators shall place
leased access programmers that re-
quest access to a tier actually used by
most subscribers on any tier that has a
subscriber penetration of more than 50
percent, unless there are technical or
other compelling reasons for denying
access to such tiers.

(2) Cable operators shall be permitted
to make reasonable selections when
placing leased access channels at spe-
cific channel locations. The Commis-
sion will evaluate disputes involving
channel placement on a case-by-case
basis and will consider any evidence
that an operator has acted unreason-
ably in this regard.

(3) On systems with available leased
access capacity sufficient to satisfy
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current leased access demand, cable op-
erators shall be required to accommo-
date as expeditiously as possible all
leased access requests for programming
that is not obscene or indecent. On sys-
tems with insufficient available leased
access capacity to satisfy current
leased access demand, cable operators
shall be permitted to select from
among leased access programmers
using objective, content-neutral cri-
teria.

(4) Cable operators that have not sat-
isfied their statutory leased access re-
quirements shall accommodate part-
time leased access requests as set forth
in this paragraph. Cable operators shall
not be required to accept leases for less
than one half-hour of programming.
Cable operators may accommodate
part-time leased access requests by
opening additional channels for part-
time use or providing comparable time
slots on channels currently carrying
leased or non-leased access program-
ming. The comparability of time slots
shall be determined by objective fac-
tors such as day of the week, time of
day, and audience share. A cable oper-
ator that is unable to provide a com-
parable time slot to accommodate a
part-time programming request shall
be required to open an additional chan-
nel for part-time use unless such oper-
ator has at least one channel des-
ignated for part-time leased access use
that is programmed with less than 18
hours of part-time leased access pro-
gramming every day. However, regard-
less of the availability of partially pro-
grammed part-time leased access chan-
nels, a cable operator shall be required
to open an additional channel to ac-
commodate any request for part-time
leased access for at least eight contig-
uous hours, for the same time period
every day, for at least a year. Once an
operator has opened a vacant channel
to accommodate such a request, our
other leased access rules apply. If, how-
ever, the operator has accommodated
such a request on a channel already
carrying an existing full-time non-
leased access programmer, the operator
does not have to accommodate other
part-time requests of less than eight
hours on that channel until all other
existing part-time leased access chan-
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nels are substantially filled with leased
access programming.

(b) Cable operators may not apply
programming production standards to
leased access that are any higher than
those applied to public, educational
and governmental access channels.

(c) Cable operators are required to
provide unaffiliated leased access users
the minimal level of technical support
necessary for users to present their
material on the air, and may not un-
reasonably refuse to cooperate with a
leased access user in order to prevent
that user from obtaining channel ca-
pacity. Leased access users must reim-
burse operators for the reasonable cost
of any technical support actually pro-
vided by the operator that is beyond
that provided for non-leased access pro-
grammers on the system. A cable oper-
ator may charge leased access pro-
grammers for the use of technical
equipment that is provided at no
charge for public, educational and gov-
ernmental access programming, pro-
vided that the operator’s franchise
agreement requires it to provide the
equipment and does not preclude such
use, and the equipment is not being
used for any other non-leased access
programming. Cable operators that are
required to purchase technical equip-
ment in order to accommodate a leased
access programmer shall have the op-
tion of either requiring the leased ac-
cess programmer to pay the full pur-
chase price of the equipment, or pur-
chasing the equipment and leasing it to
the leased access programmer at a rea-
sonable rate. Leased access program-
mers that are required to pay the full
purchase price of additional equipment
shall have all rights of ownership asso-
ciated with the equipment under appli-
cable state and local law.

(d) Cable operators may require rea-
sonable security deposits or other as-
surances from users who are unable to
prepay in full for access to leased com-
mercial channels. Cable operators may
impose reasonable insurance require-
ments on leased access programmers.
Cable operators shall bear the burden
of proof in establishing reasonableness.

(e) Cable operators may not set terms
and conditions for commercial leased
access use based on content, except:
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(1) To the limited extent necessary to
establish a reasonable price for the
commercial use of designated channel
capacity by an unaffiliated person; or

(2) To comply with 47 U.S.C. 532 (h),
(j) and §76.701.

(f)(1) A cable operator shall provide
billing and collection services for com-
mercial leased access cable program-
mers, unless the operator demonstrates
the existence of third party billing and
collection services which in terms of
cost and accessibility, offer leased ac-
cess programmers an alternative sub-
stantially equivalent to that offered to
comparable non-leased access program-
mers.

(2) If an operator can make the show-
ing required in paragraph (f)(1) of this
section, it must, to the extent tech-
nically feasible make available data
necessary to enable a third party to
bill and collect for the leased access
user.

(g) Cable operators shall not unrea-
sonably limit the length of leased ac-
cess contracts. The termination provi-
sions of leased access contracts shall be
commercially reasonable and may not
allow operators to terminate leased ac-
cess contracts without a reasonable
basis.

(h) Cable operators may not prohibit
the resale of leased access capacity to
persons unaffiliated with the operator,
but may provide in their leased access
contracts that any sublessees will be
subject to the non-price terms and con-
ditions that apply to the initial lessee,
and that, if the capacity is resold, the
rate for the capacity shall be the max-
imum permissible rate.

[568 FR 29753, May 21, 1993, as amended at 61
FR 16401, Apr. 15, 1996; 62 FR 11381, Mar. 12,
1997]

§76.972 Customer service standards.

(a)(1) A cable system operator shall
maintain a contact name, telephone
number and e-mail address on its Web
site and available by telephone of a
designated person to respond to re-
quests for information about leased ac-
cess channels.

(2) A cable system operator shall
maintain a brief explanation of the
leased access statute and regulations
on its Web site.

§76.972

(b) Cable system operators shall pro-
vide prospective leased access program-
mers with the following information
within three business days of the date
on which a request for leased access in-
formation is made:

(1) The cable system operator’s proc-
ess for requesting leased access chan-
nels;

(2) The geographic and subscriber lev-
els of service that are technically pos-
sible;

(3) The number and location and time
periods available for each leased access
channel;

(4) Whether the leased access channel
is currently being occupied;

(6) A complete schedule of the opera-
tor’s statutory maximum full-time and
part-time leased access rates;

(6) A comprehensive schedule show-
ing how those rates were calculated;

(7) Rates associated with technical
and studio costs;

(8) Whether inclusion in an electronic
programming guide is available;

(9) The available methods of pro-
gramming delivery and the instruc-
tions, technical requirements and costs
for each method;

(10) A comprehensive sample leased
access contract that includes uniform
terms and conditions such as tier and
channel placement, contract terms and
conditions, insurance requirements,
length of contract, termination provi-
sions and electronic guide availability;
and

(11) Information regarding prospec-
tive launch dates for the leased access
programmer.

(c) A bona fide proposal, as used in
this section, is defined as a proposal
from a potential leased access pro-
grammer that includes the following
information:

(1) The desired length of a contract
term;

(2) The tier, channel and time slot de-
sired;

(3) The anticipated commencement
date for carriage;

(4) The nature of the programming;

(6) The geographic and subscriber
level of service requested; and

(6) Proposed changes to the sample
contract.

(d) All requests for leased access
must be made in writing and must
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specify the date on which the request
was sent to the operator.

(e) A cable system operator must re-
spond to a bona fide proposal within 10
days after receipt.

(f) A cable system operator will be
subject to a forfeiture for each day it
fails to comply with §76.972(a) or
§76.972(e).

(g)(1) Operators of systems subject to
small system relief shall provide the
information required in paragraph (b)
of this section within 30 calendar days
of a bona fide request from a prospec-
tive leased access programmer. For
these purposes, systems subject to
small system relief are systems that ei-
ther:

(i) Qualify as small systems under
§76.901(c) and are owned by a small
cable company as defined under
§76.901(e); or

(ii) Have been granted special relief.

(2) Bona fide requests, as used in this
section, are defined as requests from
potential leased access programmers
that have provided the following infor-
mation:

(i) The desired length of a contract
term;

(ii) The time slot desired;

(iii) The anticipated commencement
date for carriage; and

(iv) The nature of the programming.

[73 FR 10691, Feb. 28, 2008]

EFFECTIVE DATE NOTE: At 73 FR 10691, Feb.
28, 2008, §76.972 was added. Paragraphs (a),
(b), (¢), (d), (e), and (g) of this section, which
contain information collection and record-
keeping requirements, and paragraph (f),
which contains requirements related to
those information collection requirements,
will not become effective until approval has
been given by the Office of Management and
Budget.

§76.975 Commercial leased access dis-
pute resolution.

(a) Any person aggrieved by the fail-
ure or refusal of a cable operator to
make commercial channel capacity
available in accordance with the provi-
sions of Title VI of the Communica-
tions Act may bring an action in the
district court of the United States for
the Judicial district in which the cable
system is located to compel that such
capacity be made available.

(b) Any person aggrieved by the fail-
ure or refusal of a cable operator to
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make commercial channel capacity
available or to charge rates for such
capacity in accordance with the provi-
sions of Title VI of the Communica-
tions Act, or our implementing regula-
tions, §§76.970, 76.971, and 76.972 may
file a petition for relief with the Com-
mission.

(c) A petition must contain a concise
statement of the facts constituting a
violation of the statute or the Commis-
sion’s rules, the specific statute(s) or
rule(s) violated, and certify that the
petition was served on the cable oper-
ator.

(d) The petition must be filed within
60 days of the alleged violation. The
time limit on filing complaints will be
suspended if the complainant files a
notice with the Commission prior to
the expiration of the filing period, stat-
ing that it seeks an extension of the
filing deadline in order to pursue ac-
tive negotiations with the cable oper-
ator, and the cable operator agrees to
the extension.

(e) Discovery. In addition to the gen-
eral pleading and discovery rules con-
tained in §76.7 of this part, parties to a
leased access complaint may serve re-
quests for discovery directly on oppos-
ing parties, and file a copy of the re-
quest with the Commission. The re-
spondent shall have the opportunity to
object to any request for documents
that are not in its control or relevant
to the dispute. Such request shall be
heard, and determination made, by the
Commission. Until the objection is
ruled upon, the obligation to produce
the disputed material is suspended.
Any party who fails to timely provide
discovery requested by the opposing
party to which it has not raised an ob-
jection, or who fails to respond to a
Commission order for discovery mate-
rial, may be deemed in default and an
order may be entered in accordance
with the allegations contained in the
complaint, or the complaint may be
dismissed with prejudice.

(f) Protective orders. In addition to the
procedures contained in §76.9 of this
part related to the protection of con-
fidential material, the Commission
may issue orders to protect the con-
fidentiality of proprietary information
required to be produced for resolution
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of leased access complaints. A protec-
tive order constitutes both an order of
the Commission and an agreement be-
tween the party executing the protec-
tive order declaration and the party
submitting the protected material. The
Commission has full authority to fash-
ion appropriate sanctions for violations
of its protective orders, including but
not limited to suspension or disbar-
ment of attorneys from practice before
the Commission, forfeitures, cease and
desist orders, and denial of further ac-
cess to confidential information in
Commission proceedings.

(g) The cable operator or other re-
spondent will have 30 days from the fil-
ing of the petition to file a response.
To the extent that a cable operator ex-
pressly references and relies upon a
document or documents in asserting a
defense or responding to a material al-
legation, such document or documents
shall be included as part of the re-
sponse. If a leased access rate is dis-
puted, the response must show that the
rate charged is not higher than the
maximum permitted rate for such
leased access, and must be supported
by the affidavit of a responsible com-
pany official. If, after a response is sub-
mitted, the staff finds a prima facie
violation of our rules, the staff may re-
quire a respondent to produce addi-
tional information, or specify other
procedures necessary for resolution of
the proceeding.

(h)(1) The Media Bureau will resolve
a leased access complaint within 90
days of the close of the pleading cycle.

(2) The Media Bureau, after consider-
ation of the pleadings, may grant the
relief requested, in whole or in part, in-
cluding, but not limited to ordering re-
funds, injunctive measures, or forfeit-
ures pursuant 47 U.S.C. 503, denying the
petition, or issuing a ruling on the pe-
tition or dispute.

(3) To be afforded relief, the peti-
tioner must show by clear and con-
vincing evidence that the cable oper-
ator has violated the Commission’s
leased access provisions in 47 U.S.C. 532
or §76.970, §76.971, or §76.972, or other-
wise acted unreasonably or in bad faith
in failing or refusing to make capacity
available or to charge lawful rates for
such capacity to an unaffiliated leased
access programmer.

§76.977

(4) As part of the remedy phase of the
leased access complaint process, the
Media Bureau will have discretion to
request that the parties file their best
and final offer for the prices, terms, or
conditions in dispute. The Commission
will have the discretion to adopt one of
the proposals or choose to fashion its
own remedy.

(i) During the pendency of a dispute,
a party seeking to lease channel capac-
ity for commercial purposes, shall
comply with the rates, terms and con-
ditions prescribed by the cable oper-
ator, subject to refund or other appro-
priate remedy.

[68 FR 29753, May 21, 1993, as amended at 62
FR 11382, Mar. 12, 1997; 73 FR 10692, Feb. 28,
2008]

EFFECTIVE DATE NOTE: At 73 FR 10692, Feb.
28, 2008, in §76.975, paragraphs (b) through (g)
were revised, paragraph (h) was redesignated
as paragraph (i) and a new paragraph (h) was
added. Paragraphs (d), (e),(g), and (h)(4) of
this section, which contain information col-
lection and recordkeeping requirements, and
paragraphs (b), (¢), and (f), which contains
requirements related to those information
collection requirements, will not become ef-
fective until approval has been given by the
Office of Management and Budget.

§76.977 Minority and educational pro-
gramming used in lieu of des-
ignated commercial leased access
capacity.

(a) A cable operator required by this
section to designate channel capacity
for commercial use pursuant to 47
U.S.C. 532, may use any such channel
capacity for the provision of program-
ming from a qualified minority pro-
gramming source or from any qualified
educational programming sources,
whether or not such source is affiliated
with cable operator. The channel ca-
pacity used to provide programming
from a qualified minority program-
ming source or from any qualified edu-
cational programming source pursuant
to this section may not exceed 33 per-
cent of the channel capacity designated
pursuant to 47 U.S.C. 532 and must be
located on a tier with more than 50 per-
cent subscriber penetration.

(b) For purposes of this section, a
qualified minority programming source
is a programming source that devotes
substantially all of its programming to
coverage of minority viewpoints, or to
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programming directed at members of
minority groups, and which is over 50
percent minority-owned.

(c) For purposes of this section, a
qualified educational programming
source is a programming source that
devotes substantially all of its pro-
gramming to educational or instruc-
tional programming that promotes
public understanding of mathematics,
the sciences, the humanities, or the
arts and has a documented annual ex-
penditure on programming exceeding
$15 million. The annual expenditure on
programming means all annual costs
incurred by the programming source to
produce or acquire programs which are
scheduled to be televised, and specifi-
cally excludes marketing, promotion,
satellite transmission and operational
costs, and general administrative
costs.

(d) For purposes of paragraphs (b)
and (c) of this section, substantially all
means that 90% or more of the pro-
gramming offered must be devoted to
minority or educational purposes, as
defined in paragraphs (b) and (c) of this
section, respectively.

(e) For purposes of paragraph (b) of
this section, ‘“‘minority” is defined as
in 47 U.S.C. 309(1)(3)(c)(ii) to include
Blacks, Hispanics, American Indians,
Alaska Natives, Asians and Pacific Is-
landers.

[68 FR 29753, May 21, 1993, as amended at 62
FR 11382, Mar. 12, 1997]

§76.978 Leased access annual report-
ing requirement.

(a) BEach cable system shall submit a
Leased Access Annual Report with the
Commission on a calendar year basis,
no later than April 30th following the
close of each calendar year, which pro-
vides the following information for the
calendar year:

(1) The number of commercial leased
access channels provided by the cable
system.

(2) The channel number and tier ap-
plicable to each commercial leased ac-
cess channel.

(3) The rates the cable system
charges for full-time and part-time
leased access on each leased access
channel.
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(4) The cable system’s calculated
maximum commercial leased access
rate and actual rates.

(5) The programmers using each com-
mercial leased access channel and
whether each programmer is using the
channel on a full-time or part-time
basis.

(6) The number of requests received
for information pertaining to commer-
cial leased access and the number of
bona fide proposals received for com-
mercial leased access.

(7) Whether the cable system has de-
nied any requests for commercial
leased access and, if so, with an expla-
nation of the basis for the denial.

(8) Whether a complaint has been
filed against the cable system with the
Commission or a Federal district court
regarding a commercial leased access
dispute.

(9) Whether any entity has sought ar-
bitration with the cable system regard-
ing a commercial leased access dispute.

(10) The extent to which and for what
purposes the cable system uses com-
mercial leased access channels for its
OwWn purposes.

(11) The extent to which the cable
system impose different rates, terms,
or conditions on commercial leased ac-
cess programmers (such as with respect
to security deposits, insurance, or ter-
mination provisions) with an expla-
nation of any differences.

(12) A list and description of any in-
stances of the cable system requiring
an existing programmer to move to an-
other channel or tier.

(b) Leased access programmers and
other interested parties may file com-
ments with the Commission in re-
sponse to the Leased Access Annual
Reports by May 15th.

[73 FR 10692, Feb. 28, 2008]

EFFECTIVE DATE NOTE: At 73 FR 10692, Feb.
28, 2008, §76.978 was added. This section con-
tains information collection and record-
keeping requirements and will not become
effective until approval has been given by
the Office of Management and Budget.

§76.980 Charges for customer changes.

(a) This section shall govern charges
for any changes in service tiers or
equipment provided to the subscriber
that are initiated at the request of a
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subscriber after initial service installa-
tion.

(b) The charge for customer changes
in service tiers effected solely by coded
entry on a computer terminal or by
other similarly simple methods shall
be a nominal amount, not exceeding
actual costs, as defined in paragraph
(c) of this section.

(c) The charge for customers changes
in service tiers or equipment that in-
volve more than coded entry on a com-
puter or other similarly simple method
shall be based on actual cost. The ac-
tual cost charge shall be either the
HSC, as defined in Section 76.923 of the
rules, multiplied by the number of per-
sons hours needed to implement the
change, or the HSC multiplied by the
average number of persons hours in-
volved in implementing customer
changes.

(d) A cable operator may establish a
higher charge for changes effected sole-
ly by coded entry on a computer ter-
minal or by other similarly simple
methods, subject to approval by the
franchising authority, for a subscriber
changing service tiers more than two
times in a twelve month period, except
for such changes ordered in response to
a change in price or channel line-up.

(e) Downgrade charges that are the
same as, or lower than, upgrade
charges are evidence of the reasonable-
ness of such downgrade charges.

(f) For 30 days after notice of
retiering or rate increases, a customer
may obtain changes in service tiers at
no additional charge.

NOTE 1 TO §76.980: Cable operators must
also notify subscribers of potential charges
for customer service changes, as provided in
§76.1604.

[68 FR 29753, May 21, 1993, as amended at 65
FR 53617, Sept. 5, 2000]

§76.981 Negative option billing.

(a) A cable operator shall not charge
a subscriber for any service or equip-
ment that the subscriber has not af-
firmatively requested by name. A sub-
scriber’s failure to refuse a cable opera-
tor’s proposal to provide such service
or equipment is not an affirmative re-
quest for service or equipment. A sub-
scriber’s affirmative request for service
or equipment may be made orally or in
writing.

§76.983

(b) The requirements of paragraph (a)
of this section shall not preclude the
adjustment of rates to reflect inflation,
cost of living and other external costs,
the addition or deletion of a specific
program from a service offering, the
addition or deletion of specific chan-
nels from an existing tier or service,
the restructuring or division of exist-
ing tiers of service, or the adjustment
of rates as a result of the addition, de-
letion or substitution of channels pur-
suant to §76.922, provided that such
changes do not constitute a funda-
mental change in the nature of an ex-
isting service or tier of service and are
otherwise consistent with applicable
regulations.

(c) State and local governments may
not enforce state and local consumer
protection laws that conflict with or
undermine paragraph (a) or (b) of this
section or any other sections of this
Subpart that were established pursuant
to Section 3 of the 1992 Cable Act, 47
U.S.C. 543.

[69 FR 62625, Dec. 6, 1994]

§76.982 Continuation of rate agree-
ments.

During the term of an agreement exe-
cuted before July 1, 1990, by a fran-
chising authority and a cable operator
providing for the regulation of basic
cable service rates, where there was
not effective competition under Com-
mission rules in effect on that date, the
franchising authority may regulate
basic cable rates without following sec-
tion 623 of the 1992 Cable Act or §§76.910
through 76.942. A franchising authority
regulating basic cable rates pursuant
to such a rate agreement is not re-
quired to file for certification during
the remaining term of the agreement
but shall notify the Commission of its
intent to continue regulating basic
cable rates.

§76.983 Discrimination.

(a) No Federal agency, state, or local
franchising authority may prohibit a
cable operator from offering reasonable
discounts to senior citizens or to eco-
nomically disadvantaged groups.

(1) Such discounts must be offered
equally to all subscribers in the fran-
chise area who qualify as members of
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these categories, or any reasonable
subcategory thereof.

(2) For purposes of this section, mem-
bers of economically disadvantaged
groups are those individuals who re-
ceive federal, state or local welfare as-
sistance.

(b) Nothing herein shall preclude any
Federal agency, state, or local fran-
chising authority from requiring and
regulating the reception of cable serv-
ice by hearing impaired individuals.

§76.984 Geographically uniform rate
structure.

(a) The rates charged by cable opera-
tors for basic service, cable program-
ming service, and associated equip-
ment and installation shall be provided
pursuant to a rate structure that is
uniform throughout each franchise
area in which cable service is provided.

(b) This section does not prohibit the
establishment by cable operators of
reasonable categories of service and
customers with separate rates and
terms and conditions of service, within
a franchise area.

(c) This section does not apply to:

(1) A cable operator with respect to
the provision of cable service over its
cable system in any geographic area in
which the video programming services
offered by the operator in that area are
subject to effective competition, or

(2) Any video programming offered on
a per channel or per program basis.

(3) Bulk discounts to multiple dwell-
ing units shall not be subject to this
section, except that a cable operator of
a cable system that is not subject to ef-
fective competition may not charge
predatory prices to a multiple dwelling
unit. Upon a prima facie showing by a
complainant that there are reasonable
grounds to believe that the discounted
price is predatory, the cable system
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shall have the burden of showing that
its discounted price is not predatory.

NOTE 1 TO PARAGRAPH (¢)(3): Discovery pro-
cedures for predatory pricing complaints.
Requests for discovery will be addressed pur-
suant to the procedures specified in §76.7(f).

NOTE 2 TO PARAGRAPH (c)(3): Confidential
information. Parties submitting material be-
lieved to be exempt from disclosure pursuant
to the Freedom of Information Act (FOIA), 5
U.S.C. 552(b), and the Commission’s rules,
§0.457 of this chapter, should follow the pro-
cedures in §0.459 of this chapter and §76.9.

[69 FR 17975, Apr. 15, 1994, as amended at 61
FR 18979, Apr. 30, 1996; 64 FR 35951, July 2,
1999]

§76.985 Subscriber bill itemization.

(a) Cable operators may identify as a
separate line item of each regular sub-
scriber bill the following:

(1) The amount of the total bill as-
sessed as a franchise fee and the iden-
tity of the franchising authority to
which the fee is paid.

(2) The amount of the total bill as-
sessed to satisfy any requirements im-
posed on the cable operator by the
franchise agreement to support public,
educational, or governmental channels
or the use of such channels.

(3) The amount of any other fee, tax,
assessment, or charge of any kind im-
posed by any governmental authority
on the transaction between the oper-
ator and the subscriber. In order for a
governmental fee or assessment to be
separately identified under this sec-
tion, it must be directly imposed by a
governmental body on a transaction
between a subscriber and an operator.

(b) The charge identified on the sub-
scriber bill as the total charge for cable
service should include all fees and
costs itemized pursuant to this section.

(c) Local franchising authorities may
adopt regulations consistent with this
section.
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Federal Communications Commission
Washington, D. C. 20554

FCC 329
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Appraved by OMB
3060-XXXX
Expires 00/00/00

CABLE PROGRAMMING SERVICE RATE COMPLAINT FORM

(Carefully read instructions on reverse before filling out form)

1. Complainant's Name

Mailing Address

City ]Sht: IZIP Code

Daytime Telephone No. (include area code):

9. In the tables below, describe the cable programming service to which
the complaint is addressed and, if appl-cable, how it has changed. If this

space is insufficient, include any i c on a separate page
attached to this form.

List channels by name included in the service:

2. Local Franchising Authority's Name

Mailing Address

City Isute I ZIP Code

3. Cable Company's Name

4. Indicate whether this is the first time you have filed a complaint with
the FCC or whether you are filing a corrected complaint to cure a
defect in a prior complaint. CHECK ONE.

First time complaint
Corrected complaint
5. If you are filing a corrected complaml to cure a defect in a prior
complaint, indicate the date the prior complaint was filed with the FCC

and the date you received notification from the FCC that the prior
complaint was defective.

Date prior complaint filed:

| Month | Date I Year |

Mailing Address
List channels by name deleted from the service (if any):
City State |  ZIP Code | T I 1
l L I [ ]
Cable Ci 's FCC C ity Unit (if known):

List channels by name added to the service (f anf):

[ [ I ]

10. If you are a subscriber, you-must attach two copies of your current

bill reflecting the rate or rate increase about which you are complaining.
NOTE: Failure to attach two copies of your current bill reflecting the

rate or rate increase may result in dismissal of your complaint.

1 have attached two copies of my currentbill. I:] Yes DNo

1. Optma‘ 1If you are a subscriber ch. ofa
rate increase, attach two copies of a pvwmus bnll (' f available) reflecting
the rate immediately prior to the rate increase.

Oves Ovo

Date you received FCC
notification that the prior
complaint was defective:

| Month ]Date

Year |

1 have hed two copies of my previous bill. . _ _ _
2.1 cemfy that 1 am sending a copy of this complaint, including all

6. Indicate whether you are challenging the reasonableness of: (l) a
rate concerning cable pr service or

effect on June 21, 1993 or (2) a rate increase. (See the Instructions far
different filing deadlines depending on which type of complaint you

are filing.) CHECK ONE.
Rate in effect on june 21, 1993

Rate increase

7. If you are a subscriber challenging the reasonableness of a rate
increase, indicate the date you first received a bill from the cable
operator reflecting the rate increase about which you are complaining.

Montl ate ear

8. Indicate the current monthly rate for the cable programming service
or associated equipment and, if you are challenging the reasonableness
of a rate increase, the most recent rate in effect immediately prior to

, to the cable company and the local franchising authority at
the addr&a listed above via first class mail, postage prepaid, at the
same time | am sending two copies of this complaint to the FCC. NOTE:
Failure to satisfy this requirement may result in dismissal of your
complaint. The cable company will not be required to respond unless
you send a copy of the complaint to the cable company by mail.

Yes No

Date sent: | MOt ate ear

13.1 belseve that the cable company's rate for the cable prognmmmg
service ibed above is because
it vmlatu the FCC's rate regulations. (CHECKBOX) _ _ _ _ ____.

14. | certify that, to the best of my knowledge, the information supplied
on this form is true and correct.

the rate increase. Month | Year
Signature
Current Monthly Rate: $
Month | Year
Previous Monthly Rate: $
Date
(Note to i Thi int form wi in the FCC's records. lmde' the cable company's

is il be
Commaunity unit mumber. It will not be filed under your name

FCC329
June 1993

673



§76.985

Fececat Communications Commnsion
W shingion, DC. 20554

1
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Aporoved by OMB
1060-XXXX
Expures 00200200

INSTRUCTIONS FOR FCC 328
FRANCHISING AUTHORITY CERTIFICATION

The Cable Television Consumer Protection and Competition Act,
enacted in October 1992, changes the manner in which cable
television systems that are not subject o eﬂcc(rve competition are
regulated. In general, rates for the (the tier required
as a condition of access to all other video services and containing,
among other services, local broadcast station signals and public,
educational, and public access channels) and associated equipment
will be subject to regulation by local or state govemments
{"franchising authorities™). Rates for cable programming services and
associated equipment (ail services except basic and pay channels} will
be subject to regulation by the FCC. Rates for pay channels
{channels for which there is a specific per<hannel or pec-program
charge) are not regulated.

Only cable systems that are not subject to effective competition may
be regulated. Effective competition means that (a) fewer than 30
percent of the households in the franchise area subscribe to the cable
service of a cable system; (b) the franchise area is (i) served by at least
two unaffiliated multichanael video programming distribitors each of
which offers comparable video programming to at least 50 percent of
the households in the franchise area; and (i} the number of
househoids subscribing 1o programming  services offered by
multichanne! video programming distributors other than the largest
muttichanne! video programming distributor exceeds 15 percent of
the households in the franchise area; or () a muttichannel video

g distributor d by the franchising authority for that
(faoduse area offers video programming to a least 50 percent of the
households in that franchise area

in order 1o regulate basic service tier rates, a franchising authority
must be certified by the FCC. (n order to be certified, a franchising
authority must complete this form. An originai and one copy of the

form and all attachments must be returned to the FCC
by registered mail, return receipt requested, to the FCC at the
address on the form.

A copy of the form must be served on the cable operator by first-class
mail on or before the date the form is sent or delivered to the FCC.

The franchising authority's certification will become effective 30 days

unless otherwise
natified by the Commission by that date. The franchising authority
cannot begin to regulate rates, however, until it has actually adopted
the required regulations (see below) and until & has notified the cable
operator that # has been certified and that it has adopted the required
regulations.

in order 10 be certified, franchising authorities must answer “yes® to
Questions 3, 4, and 5, which are explained as follows:

Question 3: The franchising authority must adopt rate regulations
consistent with the Commission's regulations for basic cable service.
Ta fulfill this requirement for certification, the franchising authority
may simply adopt a regulation indicating that it wili follow the
regulations established by the FCC.

The franchising authority has 120 days 10 adopt these regulations
after the time  is centified. The franchising authorty may not,
however, begin to regulate cable rates unti! after it has adopted these
regulations and until it has notified the cable operator that it has been
centified and has adopted the required regulations.

Question 4(a): The franchising authority’s “tegal authority® to regulate
basic service must come from state law.

slate government may. regulate cable rates, in those states, the state
govemment should file this certification. Provisions in franchise
agreements that prohibit rate regulation are yoid, and do not prevent
a franchising authority from regulating the basic service ter and
associated equipment,
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Question 4(b): The franchising authority must have a sufficient
aumber of personnel to undertake rate regulation

A franchise authority unable 1o answer “yes” to questions 4(a) or a(b)
may wish to review the FCC's Report and Qrdec in 92-266,
FCC 93-177 {released May 3, 1993} for further information on the
estabiishment of altemative federal regulatory procedures.

9. Question 5: Franchising authorities must have procedural regulations
allowing for public pacticipation in rate regulation proceedings. If a
franchising authocity does not have these regulations already in place,
it must adopt them within 120 days of certification and before «t may
undertake rate regulation.

10. Question 6: Most cable systems are nof subject to effective
competition, as defined by the Cable Act. (The definition is included
above and on the form.) The franchising authonty may p~2sume that
the cable system in #s judsdiction is not subject to efiecuve
competition.

For purposes of applying the definition of effective competition (see
tem 2 above), “multichannet video programming distributors” include
a cable operator, a multichannel muitipoint distribution service, a
direct broadcast satellite service, a television receive-only satellite
program distributor, a video dialtone service, and a sateltite master
antenna television system. A multichannel video programming
distributor's services will be deemed “offered™ when they are both
technically and actualty available. Service is "technically available”
when the muitichannel distributor 1s physically able 10 deliver the
service 10 a household wishing to subscribe, with only minimal
additional investment by the distributor. A service is “actually
available™ i subscribers in the franchise area are reasonably aware
through marketing efforts that the service is available. Subscribership
of those multichanne! video programming distributors offering service
to at least SO percent of the households in a franchise area will be
aggregated to determime whether at least 15 percent of the
households in the franchise area are served by competitors. A
muttichannel videg programming distributor must offer at least 12
channels of programming, at least one channel of which is
nonbraadcast, to be found to offer "comparable” video programming.

11. This centification form must be signed by a govemment official with
authority to act on behaif of the franchising authority.

FOC NOTICE TO INDIVIOUALS REQUARED BY THE PRIVACY ACT AND THE PAPERWORK
REOUCTION ACT

The solicitation of penonal information in ths form 1 authorired by the Communiations ACT of

indormation
form wil be avadable for public inpecton. Yo response B quired Lo ObLN The Fequesisd
authorty.

Public reporting burden for this collection of information | estnated 1o average 30 mwnues
nchuding the fme for feviewing WAXTIOM, Searching €xnting dad sources, gachenng and
maireaining the data needed. and completing and revrewsng the collection of information  Send
comenents reganding this burden estumate o¢ sy other 2501 of this collection of mfomation
Comamsnacations Commession, Records
Management Dmion, AMO-PIRS. Wishingion, 0. C. 20554, 4nd 0 the Office of Management
and Budeer, Pacerwork Reduction Prosect (J060-XXXX), Washmgion, 0. C. 2050}

THE FORECOING NOTICE 15 REQUWRED BY THE PRIVACY ACT OF 1974, F.L 93879
DECEMBER 31, 1973, 5 US.C. $22aleK1) AND THE PAPERWORK REDUCTION ACT OF 1980.
P.L 96517, DECEMBER 11, 1980, 44 US.C. 3507.
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Washington, D. C. 20554
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§76.986

Approved by OMB
3060-XXXX
Expires 00/00/00

CERTIFICATION OF FRANCHISING AUTHORITY TO REGULATE BASIC CABLE SERVICE RATES
AND INITIAL FINDING OF LACK OF EFFECTIVE COMPETITION

Name of Franchising Authority

Mailing Address

City

State I ZIP Code

3. Will your franchising authority adopt
(within 120 days of certification) and
administer regulations with respect to
basic cable service that are consistent
with the regulations adopted by the FCC

t0 47 U.S.C. Section 543(b)?

Cve T

Telephone No. (include area code):

Person to contact with respect to this form:

. a. Name (s) and add:

of cable and d FCC
unit identifiers within your jurisdiction. (Attach additional sheets if necessary.)

Cable System's Name

Mailing Address

City State | ZIP Code

Cable System's FCC Community Unit Identifier:

2.

Cable System's Name

Mailing Address

City |Sme | ZIP Code

Cable System's FCC Community Unit Identifier:

4. With respect to the authority's lations referred
to in Question 3,
a. Does your franchising authority have D"’ DNn
the legal authority to adopt them?

b. Does your franchising authority have
the personnel to administer them?

5. Do the p dural laws and
applicable to rate regulation proceedings
by your franchising authority provide a
ble opp ity for iderati
of the views of interested parties?

6. The Commission presumes that the cable
system(s) listed in 2.b. is (are) not subject
to effective competition. Based on the
definition below, do you have reason to
believe that this presumption is correct?

(Effective competition means that (a) fewer than 30 percent of the

h h in the hise area subscribe to the cable service of a

cable system; (b) the franchise area is () served by at least two

unaffiliated ich 4 video p ing distril each of
which offers comparable video programming to at least 50 percent
of the households in the franchise area; and (i) the number of

ey L . h hold: b to p services offered by
b. Natne (s) of sy and " unit you claim Itich i video pi ing distrib other than the largest
are subject to regulation and with respect to which you are filing this N . oy
ificati h additi it video p exceeds 15 percent of
certification. (Attac! itional sheets if necessary.) the h holds in the franchi ; or (@ a o ! video
Name of System Community Unit P ing distrib d by the franchising authority for
Identifier that franchise area offers video programming to at least 50 percent
of the households in that franchise area.)
Name of System Community Unit
Identifier

2. c. Have you served a copy of this form on all parties Dvu DNo
listed in 2.b.1

[568 FR 29753, May 21, 1993, as amended at 76

FR

Return the original and one copy of this certification form (as
indicated in Instructions), along with any attachments, to:
Federal Communications Commission
Attn: Cable Franchising Authority Certifi: tion

Room L-16
1919 M Street, N.W.
Washington, D. C. 20554

556818, Sept. 9, 2011]

§76.986
(a) Collective offerings of unregu-

FCCa28
lune 1993

“A la carte” offerings.

lated per-channel or per-program (‘‘a la
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§76.987

carte’”) video programming shall be
regulated as CPSTs pursuant to §76.922.
For purposes of this section, ‘“‘multi-
plexed’” channels shall be treated as
one channel.

(b) A discounted package price of-
fered by a cable system is not unrea-
sonable with respect to any collective
offering of channels if the component
channels’ collective offering also have
been continuously available on the sys-
tem on a per channel basis since April
1, 1993.

(c) A collective offering of per chan-
nel offerings may be treated as New
Product Tier if:

(1) The collective offering meets the
conditions set forth in §76.987; or

(2) The operator had reasonable
grounds to believe the collective offer-
ing involving only a small number of
migrated channels complied with the
Commission’s requirements as of the
date it was first offered.

(d) In reviewing a basic service rate
filing, local franchising authorities
may make an initial decision address-
ing whether a collective offering of ‘“‘a
la carte” channels will be treated as a
cable programming service tier that is
an NPT under §76.987 or a CPST that is
regulated under §76.922. The fran-
chising authority must make this ini-
tial decision within the 30 day period
established for review of basic cable
rates and equipment costs in §76.933(a),
or within the first 60 days of an ex-
tended 120 day period (if the franchise
authority has requested an additional
90 days) pursuant to §76.933(b). The
franchising authority shall provide no-
tice of its decision to the cable system
and shall provide public notice of its
initial decision within seven days pur-
suant to local procedural rules for pub-
lic notice. Operators or consumers may
make an interlocutory appeal of the
initial decision to the Commission
within 14 days of the initial decision.
Operators shall provide notice to fran-
chise authorities of their decision
whether or not to appeal to the Com-
mission within this period. Consumers
shall provide notice to franchise au-
thorities of their decision to appeal to
the Commission within this period.

(e) A limited initial decision under
paragraph (b) of this section shall toll
the time periods under §76.933 within

47 CFR Ch. | (10-1-11 Edition)

which local authorities must decide
local rate cases. The time period shall
resume running seven days after the
Commission decides the interlocutory
appeal, or seven days following the ex-
piration of the period in which an in-
terlocutory appeal pursuant to para-
graph (b) of this section may be filed.

(f) A local franchising authority al-
ternatively may decide whether a col-
lective offering of ‘“‘a la carte’” chan-
nels will be treated as an NPT as a part
of its final decision setting rates for
the basic service tier. That decision
may then be appealed to the Commis-
sion as provided for under §76.945.

[59 FR 62625, Dec. 6, 1994]

§76.987 New product tiers.

(a) Operators may establish a cat-
egory of CPSTs, referred to as ‘‘new
product tiers” (“NPTs”), and offer
these tiers to subscribers at prices they
elect.

(b) In order to be eligible to offer
NPTs, cable operators must meet the
following conditions:

(1) Operators offering NPTs are pro-
hibited from making fundamental
changes to what they offer on their
BSTs and CPSTs offerings on Sep-
tember 30, 1994. Operators may drop
channels or move channels between
BSTs and/or CPSTs or to an a la carte
offering so long as the aggregation of
such changes do not constitute a fun-
damental change in their BST or
CPSTs.

(2) Operators may not drop channels
that were offered on their BSTs or
CPSTs on September 30, 1994 and move
them to NPTs unless they wait at least
two years from the date the channels
were dropped from the BSTs or CPSTs.
Time shifted versions, slightly altered
versions or renamed versions of chan-
nels offered on BSTs and CPSTs on
September 30, 1994 shall not be exempt
from this restriction.

(3) Operators must market their
BSTs and CPSTs so that customers
should be reasonably aware that:

(i) Those tiers are being offered to
the public;

(ii) The names of the channels avail-
able on those tiers; and

(iii) The price of the tiers. A sub-
scriber may not be charged for an NPT
unless the cable operator has obtained
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the subscriber’s affirmative consent.
Changes to the fundamental nature of
an NPT must be approved by sub-
scribers in accordance with §76.981.

(4) Operators may not require the
subscription to any tier, other than a
BST, as a condition for subscribing to
an NPT and operators may not require
subscription to an NPT as a condition
for subscribing to a CPST. These re-
strictions will not apply to cable opera-
tors prior to October 5, 2002, if such op-
erators lack the capacity to offer BSTs
and NPTs without also providing other
intermediate tiers of service as pro-
vided in §76.900(c).

(c) Operators may offer the same
service on NPTs as are on one or more
BSTs or CPSTs. A channel that occu-
pied a CPST or BST part-time on Sep-
tember 30, 1994 also may be offered full-
time on an NPT as long as it continues
to be offered at least part-time on
CPST or BST, under substantially the
same conditions as before it was of-
fered on the NPT. If a channel occupies
a BST or CPST (regulated pursuant to
§76.922) full-time on September 30, 1994,
and is subsequently reduced to part-
time on the BST or CPST, that channel
may not be offered on an NPT full-
time. Operators that offer a channel
both on an NPT and a BST or CPST
will have a continuing obligation to en-
sure that subscribers are aware that
the channels are available on the CPST
or BST.

(d) Operators may temporarily place
new channels on CPSTs for marketing
purposes and then move them to NPTs.
In order for an operator to move a
channel from a CPST to an NPT pursu-
ant to this paragraph, the channel
must not have been offered on a BST or
CPST prior to October 1, 1994.

(e) After initially electing to offer an
NPT, a cable operator may cease to
provide the NPT, upon proper notice to
subscribers pursuant to §76.1603. If an
operator drops an NPT and subse-
quently determines to reestablish that
tier, at the time of the reestablishment
it must comply with the conditions for
offering NPTs set forth in paragraph
(b) of this section.

(f) If the Commission receives a com-
plaint about an NPT, the operator need
not file the rate justification provided
in §76.956, but shall within the time pe-

§76.990

riod provided by that rule file docu-
mentation that the NPT meets all the
conditions set forth in this section.

NOTE 1 TO §76.987: Cable operators offering
a NPT must comply with the notice require-
ment of §76.1605.

[69 FR 62625, Dec. 6, 1994, as amended at 65
FR 53617, Sept. 5, 2000]

§76.990 Small cable operators.

(a) Effective February 8, 1996, a small
cable operator is exempt from rate reg-
ulation on its cable programming serv-
ices tier, or on its basic service tier if
that tier was the only service tier sub-
ject to rate regulation as of December
31, 1994, in any franchise area in which
that operator services 50,000 or fewer
subscribers.

(b) Procedures. (1) A small cable oper-
ator, may certify in writing to its fran-
chise authority at any time that it
meets all criteria necessary to qualify
as a small operator. Upon request of
the local franchising authority, the op-
erator shall identify in writing all of
its affiliates that provide cable service,
the total subscriber base of itself and
each affiliate, and the aggregate gross
revenues of its cable and non-cable af-
filiates. Within 90 days of receiving the
original certification, the local fran-
chising authority shall determine
whether the operator qualifies for de-
regulation and shall notify the oper-
ator in writing of its decision, although
this 90-day period shall be tolled for so
long as it takes the operator to respond
to a proper request for information by
the local franchising authority. An op-
erator may appeal to the Commission a
local franchise authority’s information
request if the operator seeks to chal-
lenge the information request as un-
duly or unreasonably burdensome. If
the local franchising authority finds
that the operator does not qualify for
deregulation, its notice shall state the
grounds for that decision. The operator
may appeal the local franchising
authority’s decision to the Commission
within 30 days.

(2) Once the operator has certified its
eligibility for deregulation on the basic
service tier, the local franchising au-
thority shall not prohibit the operator
from taking a rate increase and shall
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§76.1000

not order the operator to make any re-
funds unless and until the local fran-
chising authority has rejected the cer-
tification in a final order that is no
longer subject to appeal or that the
Commission has affirmed. The operator
shall be liable for refunds for revenues
gained (beyond revenues that could be
gained under regulation) as a result of
any rate increase taken during the pe-
riod in which it claimed to be deregu-
lated, plus interest, in the event the
operator is later found not to be de-
regulated. The one-year limitation on
refund liability will not be applicable
during that period to ensure that the
filing of an invalid small operator cer-
tification does not reduce any refund
liability that the operator would other-
wise incur.

(3) Within 30 days of being served
with a local franchising authority’s no-
tice that the local franchising author-
ity intends to file a cable programming
services tier rate complaint, an oper-
ator may certify to the local fran-
chising authority that it meets the cri-
teria for qualification as a small cable
operator. This certification shall be
filed in accordance with the cable pro-
gramming services rate complaint pro-
cedure set forth in §76.1402. Absent a
cable programming services rate com-
plaint, the operator may request a dec-
laration of CPST rate deregulation
from the Commission pursuant to §76.7.

(c) Transition from small cable operator
status. If a small cable operator subse-
quently becomes ineligible for small
operator status, the operator will be-
come subject to regulation but may
maintain the rates it charged prior to
losing small cable operator status if
such rates (with an allowance for
minor variations) were in effect for the
three months preceding the loss of
small cable operator status. Subse-
quent rate increases following the loss
of small cable operator status will be
subject to generally applicable regula-
tions governing rate increases.

NOTE TO §76.990: For rules governing small
cable systems and small cable companies,
see §76.934.

[64 FR 35951, July 2, 1999]

47 CFR Ch. | (10-1-11 Edition)

Subpart O—Competitive Access
to Cable Programming

§76.1000 Definitions.

As used in this subpart:

(a) Area served by cable system. The
term ‘‘area served” by a cable system
means an area actually passed by a
cable system and which can be con-
nected for a standard connection fee.

(b) Cognizable interests. In applying
the provisions of this subpart, owner-
ship and other interests in cable opera-
tors, satellite cable programming ven-
dors, satellite broadcast programming
vendors, or terrestrial cable program-
ming vendors will be attributed to
their holders and may subject the in-
terest holders to the rules of this sub-
part. Cognizable and attributable inter-
ests shall be defined by reference to the
criteria set forth in Notes 1 through 5
to §76.501 provided, however, that:

(1) The limited partner and LLC/LLP/
RLLP insulation provisions of Note 2(f)
shall not apply; and

(2) The provisions of Note 2(a) regard-
ing five (b) percent interests shall in-
clude all voting or nonvoting stock or
limited partnership equity interests of
five () percent or more.

(c) Buying groups. The term ‘‘buying
group’’ or ‘‘agent,” for purposes of the
definition of a multichannel video pro-
gramming distributor set forth in para-
graph (e) of this section, means an en-
tity representing the interests of more
than one entity distributing multi-
channel video programming that:

(1) Agrees to be financially liable for
any fees due pursuant to a satellite
cable programming, satellite broadcast
programming, or terrestrial cable pro-
gramming contract which it signs as a
contracting party as a representative
of its members or whose members, as
contracting parties, agree to joint and
several liability; and

(2) Agrees to uniform billing and
standardized contract provisions for in-
dividual members; and

(3) Agrees either collectively or indi-
vidually on reasonable technical qual-
ity standards for the individual mem-
bers of the group.

(d) Competing distributors. The term
‘“‘competing,” as used with respect to

678



		Superintendent of Documents
	2012-01-04T01:51:59-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




